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United States Court of Appeals for the 

District of Columbia 

! 

No. 6312. | 

i 

i 

i 

American Security and Trust Company, Executor, etc., 

Appellants, 

vs. 

The Unknown Heirs-at-Law and Next of Kin ot Mary 

Ann Spencer, Deceased, et al. 


a Supreme Court of the District of Columbia] 

| 

Equitv. No. 42595. | 

I 

i 

American Security and Trust Company, a Body Corpo¬ 
rate, Executor under the Last Will and Testamient of 
Mary Ann Spencer, Deceased, Plaintiff, 

vs. 

The Unknown Heirs-at-Law and Next of Kin of | Mary 
Ann Spencer, Deceased, and The District of Columbia, 
a Municipal Corporation, Defendants. 

Be it remembered, That in the Supreme Court bf the 
District of Columbia, at the City of Washington, hi said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the aboVe-en- 
titled cause, to wit: I 
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Bill to Construe Will 


Filed May 15, 1924. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 42595. 

American Security and Trust Company, a Body Corpo¬ 
rate, Executor under the Last Will and Testament of 
Mary Ann Spencer, Deceased, Plaintiff, 

vs. 

The Unknown Heirs-at-Law and Next of Kin of Mary 
Ann Spencer, Deceased, and The District of Columbia, 
a Municipal Corporation, Defendants. 


The bill of complaint of the American Security and Trust 
Company, a body corporate, as the duly qualified and act- 
ins: executor under the last will and testament of Marv Ann 
Spencer, deceased, respectfully shows to the Court: 


I. 

That plaintiff is a corporation, duly organized and exist¬ 
ing under the laws in force in the District of Columbia, 
that it has its principal office and place of business at the 
City of Washington, in said District, and is authorized by 
its charter, among other things, to act as the executor or 
administrator of the estates of persons deceased. Plain¬ 
tiff files this bill of complaint in its capacity as the executor 
under the last will and testament of Mary Ann Spencer, 
late of the District of Columbia, deceased, for the purpose 
of securing a construction thereof bv the court and instruc- 
tions to plaintiff as to the proper course for it to pursue. 


IT. 

This plaintiff has made diligent inquiry to ascertain 
whether there are living anv heirs-at-law or next-of- 
2 kin of the said Mary Ann Spencer within the recog¬ 
nized degrees of consanguinity which would entitle 
them to receive her real or personal estate, or any portion 
thereof, in ca^e she had died intestate; but this plaintiff 
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has been unable to ascertain the names or addresses of 
any such heirs-at-law or next-of-kin, if any such there be, 
and so is compelled to name, as parties defendant! hereto, 
the unknown heirs-at-law and next-of-kin of the sa|d Mary 
Ann Spencer, deceased. The defendant, The District of 
Columbia, is a municipal corporation, and is suell in its 
own right, as having a possible right, by way of escheat, 
to certain of the personal property and estate of the said 
Mary Ann Spencer, in case the court should hold that any 
intestacy exists under her last will and testamejnt, and 
there should be no heirs-at-law or next-of-kin cjf hers, 
within the requisite degree of consanguinity, to t^ke the 
same in such case. j 

III. 

Plaint iff further states that the said Mary Ann Spen¬ 
cer, late a citizen of the United States and a resident of 
the City of Washington, District of Columbia, departed 
this life on or about the 8th day of June, A. D. Itjl9, un¬ 
married, and leaving no heirs-at-law or next-of-kin) whose 
names this plaintiff was then or has since been unable to 
ascertain. The said Mary Ann Spencer left personal prop¬ 
erty, consisting principally of stocks and bonds, of a then 
market value of approximately $60,000, and certain real 
estate, consisting of an apartment house at No. 336 Second 
Street, Northeast, Washington, D. C., being Lot 18, in 
Square 721, of an estimated present value of $20,000, and 
certain real estate at Rockville Park, Marvland, consisting 
of Lots 8, 9 and 10, in Block 2, with improvements, of 
the value of approximately $3,300, and since sold. 
3 The said decedent also left a last will and testa¬ 
ment, bearing date the 1st day of August, A. D. 
1907, which was thereafter duly admitted to probate and 
record by this court, holding a probate court, in Adminis¬ 
tration Cause No. 26078, and letters testamentary were 
granted unto this petitioner, as the executor named in said 
will. A true copy of said last will and testament is hereto 
attached, marked “Exhibit A,” and is prayed to be read 
as part hereof. 

IV. 


This petitioner, upon the grant to it of letters 
mentary, as aforesaid, duly entered upon the dischar 
its duties as such executor, and has since paid all 


testa- 
•ge of 
bf the 
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debts of said decedent and the legacies bequeathed in items 
Second and Third of her last will and testament, and now 
holds the entire rest, residue and remainder of her estate, 
subject to the further order of the Court, said rest, residue 
and remainder consisting of personal property of a present 


value of approximately $71,563.11, and real estate of an 


approximate value of $20,000. 


V. 

In and bv the fourth or residuary item of her last will 
•• * 

and testament, the said testatrix provided as follows: 

“All the rest, residue, and remainder of my estate shall 
be expended on vault and suita hr momuimX. 

I constitute and appoint the American Security and 
Trust Company with full power to sell, convey at public 
sale, and to pass title to all the real estate of which I may 
be seized at the time of my death, wheather acquired before 
or after the making of this will, and all my personal estate 
except that specifically bequeathed by second and third 
items. 

As soon as Arlington Cemetery shall be opened for the 

burial of the Public I desire to have the remains of mv 

•> 

parents, John .and Catlierin Spencer, removed from Con¬ 
gressional Cemetcrv to Arlington Cemeterv for tinal 
burial. I desire to be buried with my parents.” 


In reference to the provisions of said Fourth or 
4 residuarv item of the last will and testament of the 


said Mary Ann Spencer, this plaintiff states that, 
although said decedent, by said provisions, directed that 
as soon as Arlington Cemetery should be opened for the 
burial of the public, the remains of her parents, John and 
Catlierin Spencer, should be removed from Congressional 
Cemetery to Arlington Cemetery for tinal burial, and that 
she be buried with her parents, it was impossible, at the 
time of her death, and has ever since been impossible, to 
do so, because of the provisions of the law relating to 


burial in national cemeteries of the United States, of which 


Arlington National Cemetery is one. At present, as plain¬ 
tiff is informed, those who may be buried in national ceme¬ 
teries are limited strictly to the following, namely: All 
soldiers, sailors or marines dying in the service of the 
United States, or dying in a destitute condition, after 
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having been honorably discharged from the service], or who 
served during the Civil War, either in the regular hr volun¬ 
teer forces, or in the World War: also army nurses, lion- 
orably discharged from their service. (See Sectipn 8913, 
Barnes’ Federal Code, 1919, E. S. U. S., Section 4878; Act 
July 17, 1862, C. 200, Sec. 18, 12 U. S. Stat. L. 096; Act 
June 1, 1872, C. 257, 17 U. S. Stat. L. 202; Act March 3, 
1873, C. 276, 17 U. S. Stat. L. 605; Act March 3, |1897, C. 
378, 29 U. S. Stat. L. 625.) Plaintiff further states that 
the parents of the said Mary Ann Spencer, namjelv, the 
said John and Catherin Spencer, the former of wh^m died 
in November, 1854, and the latter of whom died iii Janu¬ 
ary, 1875, are buried, side by side, in Sites 204 dnd 205, 
Range 26, at Washington (Congressional) Cemetery, near 
Washington, 1). C., and that, in its endeavor to fulfill, in 
so far as possible, the wish of the said Mary Ann Spencer, 
namely, the portion thereof that she be buried with her 
parents, plaintiff arranged for her burial, 'first in 
5 the vault of tlie said Washington (Congressional) 
Cemetery, on June 8, 1919, and later, in Mai', 1920, 
for her removal therefrom to Site 213, Range 162, in said 
Washington (Congressional) Cemetery, in view of the fact 
that the sites where her father and mother are buried, as 
aforesaid, were insufficient to provide for a further burial, 
and that it was impossible to arrange for a burial nearer 
thereto than as aforesaid. Plaintiff is informed and be¬ 
lieves, and therefore avers, that neither the sai(J John 
Spencer, nor the said Catherin Spencer, nor the saieji Mary 
Ann Spencer, ever had any such connection with tli|e mili¬ 
tary, naval, or marine forces of the United States, dr with 
the corps of army nurses, as to entitle them, or any ot them, 
to be buried in Arlington National Cemetery, or any other 
national cemetery, in view of the Federal restrictions and 
limitations upon such burials, as hereinbefore set forth. 

vi. ! 

This plaintiff, in view of the direction in said fourth or 
residuary item of the last will and testament aforesaid of 
the said Mary Ann Spencer, namely, that all of tli^ rest, 
residue and remainder of her estate shall be expended on 
a vault and suitable monument, coupled with the farther 
direction that, as soon as Arlington Cemetery shrill be 
opened for the burial of the public, she desires to have the 
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remains of her parents removed there and desires to be 
buried with them, is confronted with doubt and uncertainty 
as to what should be its proper course in the handling and 
disposition of the residuary estate aforesaid, namely: 


(a) "Whether, in view of the provisions which, at the 
time of the death of the said Mary Ann Spencer and 
6 since then to the present time, made and still make 
it impossible for her or her parents to be buried in 
Arlington National Cemetery, the residuary estate in ques¬ 
tion should be expended by this plaintiff, either in whole, 
or in part, upon the erection of a vault and suitable monu¬ 
ment, in said Washington (Congressional) Cemetery, or 
elsewhere, for receiving and retaining the remains of the 
said Mary Ann Spencer and of her parents; or, 


(b) Whether said residuary estate should be held by 
this plaintiff, ^and the income thereon allowed to accumu¬ 
late, within the limits permitted by law, until it can be defi¬ 
nitely ascertained whether it may, in the future, be pos¬ 
sible to have the remains of the said Mary Ann Spencer 
and her said parents removed to Arlington Cemetery and 
a vault and suitable monument erected there; or, 


(c) Whether said residuary provision is invalid, either 
in whole or in part, so that an intestacy results; or, 


(d) If it be held that an intestacy results, then who are 
the heirs-at-law and next-of-kin, if any, of said decedent 
who may be entitled to such intestate property, real or 
personal; or, 

(e) If there be an intestacy, in whole or in part, and no 
heirs-at-law or next-of-kin entitled to take the intestate 
property can he found, whether the same should be held 
thereafter by the plaintiff, for the benefit of such unknown 
heirs-at-law or next-of-kin, if any thereafter be found, or 
whether such intestate property is to be deemed to escheat, 
as concerns the real estate, to the United States, under the 
terms and provisions of Section 962 of the Code of Laws in 
force in the District of Columbia, and, as concerns the 

personal estate, to the defendant, The District of 
7 Columbia, under the terms and provisions of Section 
388 of said Code. 
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VII. 


I 

This plaintiff is advised that it is proper, for itjs protec¬ 
tion, that it should file this bill of complaint and seek the con¬ 
struction by this honorable court of the last will atid testa¬ 
ment aforesaid and instructions as to the course which it 
should pursue. This plaintiff is further advised “hat, but 
for the fact of its sovereignty, the United States would be a 
proper and probably a necessary party to this billj of com¬ 
plaint in order to give to the court full jurisdiction in the 
premises, in view of the right of the United States ^o assert 
a right to the aforesaid real estate, by way of escheat under 
Section 9G2 of the Code of Laws in force in the District of 
Columbia in case the court should determine that the afore¬ 
said real estate is not disposed of under the terms and pro¬ 
visions of the last will and testament aforesaid and that 
there are no heirs-at-law of the said Mary Ann Spencer, de¬ 
ceased, within tin* degree of consanguinity which w^uld en¬ 
title them to take said real estate by descent in ca^e of in¬ 
testacy: but, by reason of the fact that the said United 
States is a sovereign and cannot be sued without its consent, 
and that no such consent lias been approved by any statute 
at present in force, it is impossible for this plaintiff ':o name 
the said United States as a party defendant hereto, and plain¬ 
tiff, therefore, in seeking the relief to which it is gntitled, 
must tile its bill of complaint in the present form, ahd with 
the present parties defendant, as aforesaid, leaving if to the 
said United States, if so advised, to seek leave to intervene 
herein and be made a party hereto as a means of assorting 
its rights, if any, in the premises. 

8 Wherefore, the premises considered, plaintiff 

prays: 

1. That the process of this court may issue, directed to 
the defendants, The Unknown Heirs-at-Law and >{ext-of- 
Kin of Mary Ann Spencer, Deceased, and The District of 
Columbia, a municipal corporation, requiring them affd each 
of them to appear herein by a day certain and answer the 
exigencies of the foregoing bill of complaint; and that, as to 
said Unknown Heirs-at-Law and Next-of-Kin, a suitable 
order of publication may thereafter be entered herein. 

2. That this court may enter a decree herein, construing 
the last will and testament of the said Mary Ann Spencer, 
deceased, and particularly the provisions of the Foitrth or 
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residuary item thereof, and instructing this plaintiff as to 
the proper course to be pursued by it in the handling and 
disposition of the residuary estate of said decedent. 

.*>. That, if the court deem it necessary or advisable, plain¬ 
tiff's accounts,may be referred to the Auditor of this court 
for a statement thereof. 

4. That plaintiff may have a reasonable allowance, by way 
of compensation fo’r its services as executor as aforesaid, 
and also for its expenses, including reasonable counsel fees. 

5. That plaintiff may have such other and further relief 
as to the court may seem meet in the premises. 

[seal.] AMERICAS SECURITY AXI) 

TRUST COMPANY, 

Executor as aforesaid, 
By CORCORAN THOM, 

V. President. 

Attest: 

ALBERT H. SHILLINGTON, 

Asst. Secretary. 

PEELE & OGILBY, 

Attys. for Plaintiff. 


District of Columbia, .<?.<?; 

Corcoran Thom, being first duly sworn, on oath, de- 
!) poses and says that he has read the foregoing Bill of 
Complaint by him subscribed in the name and behalf 
of American Security and Trust Company, executor as 
aforesaid, and that he knows the contents thereof: lhat the 
matters and things therein stated upon his personal knowl¬ 
edge are t rue, and those therein stated upon information and 
belief, he believes to be true. 

CORCORAN THOM. 


Subscribed and sworn to before me, this 13th dav of Mav, 
1924. 

[ notarial skat.. ] J. ELIOT MORAN, 

i Notary Public, D. C. 

Exhibit A. 


Last Will and Testament of Mary Ann Spencer. 

In the Name of God, Amen. 

I Mary Ann Spencer of Washington D C being of sound 
mind, memory and understanding, considering the certainty 
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of death and the uncertainty of the time thereof, and being- 

desirous to settle niv worldly affairs, and thereby be the bet- 

* • * « 

ter prepared to leave this world when it shall pleasfe the Al¬ 
mighty to call me hence, do therefore make and publish this 
my last Will and Testament, in manner and form following, 
that is to sav: 

First, and principally, I commit my soul into the hands of 
Almighty God, and my body to the earth, to be decently 
buried at the discretion of mv execut— hereinafter named; 

and my Will is, that all my just debts and |funeral 
10 expenses shall be paid out of my estate, as soon after 
my decease as shall be found convenient : i 

* ■ I 

Second, T give, devise and bequeath to Mary A. jDeffen- 
baugh three thousand dollars. | 

Third—Miss Margaret L. Wallace of New York one 
thousand dollars. 

Fourth. All the rest, residue, and remainder of my estate 
shall be expended on vault and suita be monuw/. 

I constitute and appoint the American Security and Trust 
Company with full power to sell, convey at public sqle, and 
to pass title to all the real estate of which I may be seized at 
the time of my death, wheuther acquired before or atfter the 
making of this will, and all my personal estate except that 
specifically bequeathed by second and third items. 

As soon as Arlington Cemetery shall be opened for the 
burial of the Public I desire to have the remains of my par¬ 
ents, John and Catherin Spencer, removed from Congres¬ 
sional Cemetery to Arlington Cemetery for final Initial. I 
desire to be buried with my parents. | 

[And I do devise and bequeath all the rest and residue of 
my estate, both real, personal and mixed to be equally di¬ 
vided among my * * * and * * * in equal por¬ 

tions, to them and their heirs and assigns forever, share and 
share alike, as tenants in common. 1* 

And Lastly, I do hereby constitute and appoint [my dear] * 
The American Security and Trust Company to execut- for 
me [of]* this my last Will and Testament, and I desire that 
my execute hereinbefore named shall not be required tjo give 
bond for the performance of the duties of that office. Fur¬ 
ther, it is my will and desire that the aforegoing devise- of 


* Matter enclosed in brackets erased in copy. 

2—6312a 
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this Will shall operate upon and pass all real estate hereafter 
acquired and owned by me at the time of my death, 

11 and shall take effect as if made on the last dav of mv 

• » 

life: herebv revoking and annulling all former wills 
by me heretofore made, ratifying and confirming this and 
none other to be my last Will and Testament. 

In Testimony Whereof, I have set my hand and seal to 
this, my last Will and Testament, at Washington, D. C. this 
1st day of August in the year of our Lord one thousand nine 
hundred and seven. 

i MARY ANN SPENCER, [seal.] 

Signed and Sealed by the said Mary Ann Spencer in our 
presence, and by me published and declared as and for my 
last Will and Testament, and at my request and in my pres¬ 
ence, and in the presence of each other, we hereunto sub¬ 
scribe our names as attesting witnesses, at Washington, 
D. C. this 1st dav of August A. D. 1907. 

1 * w FRANK S. SANFORD, 

Residence, 1335 F St. N. IF. 
WM. T. EDDINGFIELD, 
Residence, 1440 Harvard St. 
WALTER ASMUTH, 

Residence, 1335 F St. N. W. 

Answer on Behalf of the District of Columbia to Bill to 

Construe Will. 

Filed June 20, 1924. 

Now comes the District of Columbia, a municipal corpor¬ 
ation and a party defendant herein, by the Commissioners 
of said District and for answer to the original bill of com¬ 
plaint filed herein shows to the court as follows: 

1 and 2. This defendant admits the allegations of para¬ 
graphs 1 and 2 in said bill. 

12 3. This defendant says it has no knowledge of the 
matters and things set forth in paragraph 3 of said 

bill, but assumes the averments thereof to be correct. 

4. This defendant admits the allegations of paragraph 4. 

5. Concerning the matters of law set forth in said para¬ 
graph this defendant is advised that it need not answer. 
Concerning the matters of fact set forth therein this de- 
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fendant says it lias no knowledge but assumes that the 
facts are correctly stated. 

6. Answering paragraph 6 of the said bill, this defend¬ 
ant is advised that the matters set forth therein consists 
principally of the discussion of the varying phases jin which 
the last will and testament of the said Mary Ann Spencer 
might be viewed, which this defendant need not answer, but 

which will be finallv determined in this suit bv the court and 

• 

is filed for the purpose of having such determination. 

7. This defendant is advised that paragraph 7 consists of 
matters of law which require no answer. 

THE DISTRICT OF COLUMBIA, 
Bv CUNO H. RUDOLPH, 

JAS. F. OYSTER, 

J. F. BELL, 

Commissioners. 

F. 11. STEPHENS, 

Attorney for the District of Columbia. 


' District of Columbia, .sw; 

Cuno H. Rudolph, James F. Oyster and J. Franklin Bell, 
being duly sworn, depose and say that they are Commis¬ 
sioners of the District of Columbia; that they have lead the 
answer bv them subscribed and know the contents thereof; 
and that the matters and things therein set forth upon their 
personal knowledge are true, and those stated upon 
13 information and belief they believe to be true. 

CUNO H. RUDOLPH,, 

JAS. F. OYSTER, 

J. F. BELL, 

Commissioners of the District of Columbia. 


Subscribed and sworn to before me this 18th day of June, 
1924. 

[notarial seal. J 

JOSEPH C. McGARRAGHYj 

Notary Public, f). C. 
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Intervening Petition of the Vestry, Washington Parish 
(Christ Protestant Episcopal Church). 

Filed April 24, 1925. 


Leave of court being first had and obtained, now conies 
the Vestry, Washington Parish, Christ Protestant Episco¬ 
pal Church, and files this its intervening petition, and says: 

1. That it is a corporation under and by virtue of the 

Yestrv Act of the State of Marvland of November 17, 1798, 
• » < 

and files this intervening petition in its own right as will 
hereafter more fully appear. 

2. That tliis intervening petitioner is the owner of a tract 
of land of about thirtv acres situated on the north bank of 
Anacostia River just above Pennsylvania Avenue and ex¬ 
tending from 17th Street east to said river in the District 
of Columbia, and said ground is used as and for the burial 
of the dead and is known as the Washington Parish Burial 

Ground and also as Congressional Cemetery. 

14 That said burial ground was established bv the 

Vestry of Washington Parish, Christ Church, in 
April, 1807, and the United States Government has owned 
and now owns a part of said burial ground wherein is in¬ 
terred manv men who were officials of the United States 
Government, among them being Elbridge Gerry, Vice Pres¬ 
ident of the United States and a signer of the Declaration 
of Independence, and George Clinton, a Vice President of 

the United States and an earlv Governor of the State of 

%• 

New York; Tobias Lear, who was the secretary of Presi¬ 
dent George Washington; Justice Barbour, of the United 
States Supreme Court; William Wirt, an Attorney General 
of the United States; and Major Generals McComb and 
Gibson. There are interred in this historic ground thir¬ 
teen United States Senators, among them being William 
Pinkney of Maryland, and about sixty United States Rep¬ 
resentatives, and several foreign diplomats who died in 
Washington while in the service of their governments. This 
sacred ground has been the last resting place of nearly 
forty thousand persons. 

4. A portion of this ground has been set aside for the 
burial of officials of the L T nited States Government, and 
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about eighty-five cenotaphs in memory of distinguished men 
have been erected there by the Government. | 

5. The grounds are beautifully situated, rolling, and 
adorned by hundreds of line old trees. It has nictny well 
kept brick and gravel walks and carefully constructed roads 
give easy access to ranges and all portions of the grounds. 
The sod, for the beautv of which this cemeterv lias long 
been noted, is given particular care at all times and is un¬ 
der the care and attention of a corps of experienced and 

efficient gardeners and landscape artists. It con- 
15 tains a large number of beautiful and very expensive 

monuments, vaults and mausoleums. j 

6. A chapel of harmonious proportions and churcjdily de¬ 
sign has been erected at a convenient point witjiin the 
grounds. No restriction as to the character [of the 
ritual to be said there has been imposed by the Vestry. 
Those of any faith are privileged to conduct their burial 
services according to the ceremonies which mav sleem to 
them most fitting and reverent. The interior of the chapel 
has been earcfullv finished and decorated in a manner in 
keeping with the solemn uses for which it was planned. At 
the same time, however, great care has been exercised to 
avoid the depressing and lugubrious effects which often 
mar similar structures. 

This burial ground is open to visitors daily and Sunday 
from 8 A. M. until sunset, and they are required to cjonduct 
themselves with that reverential behavior and dignit}] which 
should be exacted of all persons who enter this sacred en¬ 
closure. | 

The Washington Parish Burial Ground is not onlv as- 
sured of such rarely attractive surroundings in the near 
future, but is already provided with an ample endowment 
fund of nearly $150,000, the income from which is used for 
its perpetual care and beautification, and will be after all 
the ground shall have been sold and every grave sitej filled. 
This trust fund has already been paid in and is invested by 
the Vestry with one of the oldest trust companies pi the 
District of Columbia. Xo fear need be entertained, [there¬ 
fore, that any grave within this hallowed enclosure, may, 
with the passing years, fall into neglect, or that the ceme¬ 
tery may ever suffer for want of proper care. The gener¬ 
ous endowment aforesaid guarantees for all time the proper 
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preservation, \ beautification and improvement of this 

cemetery* 

1G Petitioner, without reiteration, admits all and 
every of the paragraphs contained in the original bill 
filed in this cause, the same as if they were incorporated in 
this intervening petition, and very respectfully but ear¬ 
nestly suggests to the court that in view of the fact that 

j o c 

Arlington Cemetery is not now and will never be accessible 
for a vault and monument for Mary Ann Spencer and her 
parents, John and Catherin Spencer, that the residue of the 
estate of said Mary Ann Spencer should be used to erect a 
vault and monument to her and her parents where their 
bodies now lie in Washington Parish Burial Ground (Con¬ 
gressional Cemetery), in the District of Columbia. 

Your petitioner respectfully submits that the fourth or 
residuary item of the last will and testament of said Marv 
Ann Spencer, a copy of which is set out in paragraph five 
of the bill, does not provide that the vault and suitable 
monument shall be erected in Arlington Cemetery, but 
simply that all the rest, residue and remainder of her estate 
shall be expended on vault and suitable monument, and your 
petitioner very respectfully suggests that it would be well 
within the meaning and intent of said paragraph to erect 
the vault and monument in the burial grounds of petitioner, 
certainly so in that it is impossible to transfer the remains 
of said testatrix and her father and mother to Arlington 

v_> 

Cemeterv. 

The premises considered, your petitioner prays: 


1. That it may be permitted to intervene in this cause, 
it having a direct interest and being directly concerned with 
the construction of the will as set out in the original bill. 

2. That the court construe said will to mean that the 

vault and monument provided for in paragraph four 
17 thereof be erected in the burial grounds of petitioner 
and not elsewhere. 

3. That a trustee or trustees be appointed to receive the 
residue and use the same in the erection of such vault and 
monument in the burial ground of petitioner, in such man¬ 
ner as may be necessary and expedient. 
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4. And for all such other and further relief as petitioner 
mav be entitled to have and receive, and to the court mav 
seem proper. 

VESTRY, WASHINGTON PARISH, 
(Christ Protestant Episcopal Ch\irch.) 
[seal.] By WILLIAM H. CROSS, j 

Registrar. j 

l 

I, William II. Cross, being first duly sworn, do depose and 
sav that I am the Registrar of the Vestrv of Washington 
Parish, Christ Protestant Episcopal Church, and have read 
the foregoing petition by me subscribed as such Registrar. 
That I am authorized and directed bv said Vestrv! to exe- 
cute this petition, and to affix thereto the seal of the corpo¬ 
ration, and that the facts herein stated are true to ^he best 
of rnv knowledge and belief. 

WILLIAM H. CROSS. 


Subscribed and sworn to before me at Washington, D. C., 
this 2 C) dav of March, 1925. 

[seal.’] A. B. KELLYL 

Notary Public, J). C. 

JEFFORDS & DUTTON, ‘ I 

Attorneys for Petitioner. ! 

I 

We have no objections to the filing of this petition. 

PEELLE & OGILBY, 

Attorneys for American Security & 

Trust Company, Executor. 

F. H. STEPHENS, 

Attorneys for District of Columbia. 

18 Fiat of Justice Hitz. j 

Leave to file granted this 24 day of April, 1925. I 

WILLIAM HTTZ, 

Justice. 


Answer of Nancy Spencer Hope et al. 

Filed Jnlv 29, 1925. 

- 

*■»#***# 

The answer of Nancy Spencer Hope, Christoper J. jSpen- 
cer, Sarah Jane Blamires, Violetta Watson, Sarah ijiman, 
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Harriot. Henderson, James Spencer, Annie North, Nancy 
Armitage, Susannah Spencer, Sarah E. Spencer, Nellie 
Pickard, Jane Shaw, Emma Crabtree, George Spencer, 
Janet King, Angeline Gill, Allen Spencer, Wilson Spencer, 
Getta Beaumont, Albert Spencer, Edward Spencer, John 
Hey, Mabel Pvecroft, Jonas Oakley Hey, George Barker 
Hev, Marv Agnes Hev, Margaret M. E. Hev, Sarah Ann 
Spencer, Joseph Hey, Arthur W. Hey, Sarah Ann Harri¬ 
son, Lily Hey, Harry Spencer Hey, Mary Alice Duce, 
Willie Hev, Nancy Dennison, Bettv Butler, Catherine 
Wood. Spencer Sunderland, James Firth Sunderland, 
Harry Sunderland, John Firth Sunderland, Sarah Jane 
Sunderland, Annie Charlton, Johnathan F. Taylor, Annie 
Hammond, Luther Nutter, Benjamin Spencer Nutter, 
Harry Nutter, James Nutter, Addison W. Brobson, Anabel 
Doughtery, Elsie Kendall, Ruth Lepper, Susannah Wind¬ 
sor, Emily Dean, John Windsor, Herbert Windsor, John 
William Woodward, Emily Fox and George Woodward, 
Elizabeth Brown, William Hey, George Herbert Hey, Mar¬ 
garet T. Young, Marion Spencer Wapshott, Ambrose E. 
Hey, Winifred O’Neil, Mary Copperthwaite, Ellen Copper- 
thwaite, George D. Sheard, Arnold B. F. Sheard, Felicity 
Slieard, Marjorie (Madge) Spencer, Gilbert Spencer, J. 

Edward Brobson, Patrick Kelly, Thomas Kelly, 
10 Michael Kelly, Mary Kelly, Denis Kelly, Bridget 

Churchill, Michael Churchill, Timothy Churchill, 
Edward Churchill and Mary Theresa Wilson, heirs-at-law 
and next-of-kin of Mary A. Spencer, deceased, respectfully 
shows to this Honorable Court •* 


1. They admit the allegations of paragraph one of the 
Bill of Complaint. 

2. Answering paragraph two these defendants aver the 
fact to be that tliev are heirs-of-law and next-of-kin of 


Mary E. Spencer, the deceased, within the recognized de¬ 
grees of consanguinity, their names and relationship and 
residences, more specifically appearing on the chart hereto 
annexed marked “Exhibit A,” and prayed to be read as 
part hereof; all of the living heirs of said decedent being- 
indicated on said chart bv a line drawn under their re- 
speotive names. 

Thev further denv that the District of Columbia has anv 
interest in the estate of deceased for the reasons herein- 
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before set forth, and deny all rights of the intervening 
petitioner, the Vestry, Washington Parish, Christ Episco¬ 
pal Church, in said premises. 

3. Answering paragraph three these defendants admit 
that the said Mary A. Spencer died on or about the 8th 
day of June, 1919, in the District of Columbia, bjut deny 
as hereinbefore stated, that she left no heirs-atj-law or 
next-of-kin. They have no knowledge or information con¬ 
cerning the value of the personal property or reajl estate 
left by the said decedent but as the same shall beccjme ma¬ 
terial to their interest they demand strict proof [thereof. 
Thev are informed and believe the decedent left a will 
dated the first day of August, 1907, which has heretofore 
been admitted to probate and record, Administration No. 

26,07S, but aver the fact to be that the saifne was 
20 admitted without due and proper notice to jhem. 

4. They have no knowledge or information con¬ 
cerning the allegations of paragraph four, but as tlje same 
shall become material to their interest they demand strict 
proof thereof. 

5. Answering paragraph five these defendants admit that 

the first paragraph thereof sets forth correctly the fourth 

residuarv item of the last will and testament of Marv A. 
% • 

Spencer, deceased, and admits that it is impossible for the 

said decedent or her parents to bo buried in the Arlington 

Cemeterv as directed therein. 

* 

6. Answering paragraph six these defendants say: 

I 

(a) That portion of the residuary item of the last will 
and testament which directs the executor to expend the 
residue of the estate for the erection of a tomb and suitable 
monument should be considered null and void and the! resid¬ 
uary estate in question, Ninety-one thousand (jlollars 
(891,000), should not be expended in whole for the erection 
of a vault and suitable monument, but only so much thereof 


should be expended as may be by the Court deemed rea¬ 
sonable in view of testatrix’ station and position in life and 
the balance of said estate distributed to these defendants as 
decedent’s heirs-at-law and next-of-kin as in case of in- 
testacy or in such manner as the Court shall direct. 

(b) Said residuary estate should not be held by the plain¬ 
tiff and the income allowed to accumulate until it c|an be 
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definitely ascertained whether the remains of the Mary 
A. Spencer and her parents are removed to Arlington Cem¬ 
etery, etc., but should be disbursed as set forth in para¬ 
graph “a” above. 

(c) Answering subparagraph “c” these defendants say 
that thei said residuary provision is invalid for the 

21 reason hereinbefore set forth and that an intestacy 
results and the residue of the estate should be dis¬ 
tributed to these defendants as set forth in paragraph “a” 
after a reasonable amount is expended for the erection of 
a vault and “suitable” monument. 

(d) Answering subparagraph “d” these defendants say 
that thev are the heirs-at-law and next-of-kin of said de- 
cedent and are entitled to their respective shares of the 
realty and personalty. 

(e) Answering subparagraph “e” these defendants say 
they are the heirs-at-law and next-of-kin of said decedent 
and that said realty or personalty of said decedent should 
be distributed to them as in case of intestacy. 

7. Answering paragraph seven these defendants say that 
there is not anv real estate which would escheat the United 
States by reason of the facts herein stated and further 
aver that all money and estate in the hands of the plaintiff 
should be disbursed as hereinbefore set forth. 

8. Further answering said bill these defendants say that 
the deceased was for many years employed as a clerk in the 
Treasury Department in 'Washington, resigning in 1909. 
The decedent’s father was a stone-cutter and died in 1854 
and since the dcteith of decedent 4 s mother, in 1874, decedent 
lived alone at 336 2nd Street, X. E. in Washington, D. C. 

Defendants are informed and believe and therefore aver 

that decedent was a thrifty, hard working woman and by 

dint of frugality and self-denial built up a small fortune 

which materiallv increased since the date of the execution 

* 

of her said alleged will; her habits of life were simple and 
modest, and had she known at the time of her will that the 
residuary estate would have been as large as it ap- 
22 parently is, no such provision would have been in¬ 
serted therein. 

Defendants further aver that they are willing that the 
Court shall allow a reasonable amount to the plaintiff 
herein to be expended for the erection of a vault and suit¬ 
able monument, taking into consideration decedent’s station 
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and walk in life, and that the balance .shall be distributed 
to defendants as if decedent had died intestate. 

Wherefore, the premises considered, defendants pray 
that a decree may be entered herein for the distribution of 
the proceeds of the said estate in the manner herein above 
set forth. 

LYON & LYON, 

NEWMYER & KING, 
Attorneys for above-named Defendants. 

i 

I 

District of Columbia, to-wit: | 

I, Alvin L. Ncwmver, do solemnlv swear that I am one of 
the attorneys for the above named defendants in the above 
entitled cause on whose behalf this answer is tiled and am 
personally acquainted with the facts therein alleged; that 
I have read the foregoing answer bv me subscribed as said 
attorney, and that the matters and things therei'p stated 
upon personal knowledge are true, and those set fo|*th upon 
information and belief, I believe to be true, and It hat the 
said named defendants are absent from the District of 
Columbia. 

ALVIN L. NEWMYER. 

Subscribed and sworn to before me this 29th day of July, 
1925. 

[seal.] GEO. C. OBER, Jr., 

Notary Public, D. C. 

My commission expires July 15, 1929. 

23 Amendment to Answer of Defendants 

Nancy Spencer Hope et al. 

Filed Sep. 21, 1925. 

* w w w m v 

The answer of Nancy Spencer Hope, et ah, filecj in the 
above entitled cause July 29th, 1925, is hereby aijiended, 
nunc pro tunc, by adding thereto as one of the parties de¬ 
fendant on whose behalf said answer has been tiled, Char¬ 
lotte Spencer Jackson, wife of Tom Jackson, and Residing 
at 46 Carlton Street, Otley, Yorks, England, and th|e chart 
annexed to the original answer, marked Defendants’ Ex¬ 
hibit “A”, is hereby amended by adding the name of 

i 
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Charlotte Spencer Jackson at the foot of the third column 
counted from the left on the photostatic chart. 

i NEWMYER & KING, 

Attorneys for above-named Defendants. 

Y e consent to the filing of the foregoing amendment. 

PEELLE & OGILBY, 
i Attorneys for Plaintiff. 

F. H. STEPHENS, 

Corporation Counsel for Defendant , 

District of Columbia. 
JEFFORDS & DUTTON, 
Attorneys for Defendant, 

Co)igressional Cemetery. 

Fiat of dust ice Hits. 

Let the within amendment be filed nunc pro tunc. 

WILLIAM HITZ, 

Justice. 

(Here follows pliotolithographed page 24.) 

25 Order. 

Filed April 9, 1926. 

Upon consideration of the petition of the United States 
of America now presented to this Honorable Court, it is, 
by the Court, this 9th day of April, A. D. 1926, 

Ordered: Leave is herebv granted that the intervening 
petition of the United States of America may be filed; that 
said United States of America be allowed to intervene in 
this cause, and it is hereby made a party plaintiff herein. 
Bv the Court: 

WALTER I. McCOY, 

Chief Justice. 

We consent. 

PEELLE & OGILBY, 

1 Attorneys for Plaintiff. 

F. H. STEPHENS, 

Attorneys for Defendant. 

' District of Columbia. 

• LYON & LYON and 

NEWMYER & KING, 

1 Attys. for Heirs. 
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The Petition of the United States of America. 

Filed April 9, 1926.. 


Conies now the United States of America, by Peyton 
Gordon, the United States Attornev in and for the District 
of Columbia, and, by leave of the court first had and ob¬ 
tained, files this, its intervening petition, herein to be made 
party plaintiff in the above cause. 


This petitioner, upon information and belief, admits all 
and singular the averments of the bill of complaint to be 
true. 


This petitioner further states that it is advised, if the 
residuary provisions of the last will and testament of Mary 
Ann Spencer, deceased, copy whereof is attached tc) the bill 
of complaint as Exhibit A, should be held to be invalid, 
either in whole or in part, and no heirs-at-law of ihe said 
Mary Ann Spencer shall establish their right to the real 
estate belonging to her estate, so as to be entitled to take 
the same under the intestacy which would thus exist, said 
real estate would, under the terms and provisions of Sec¬ 
tion 962 of the Code of Laws in the District of Columbia, 
escheat to this petitioner, and that, accordingly, tljis peti¬ 
tioner lias a right to be made a party plaintiff hereto, and 
to assert its rights herein. 

Wherefore, the premises considered, petitioner prays: 

1. That an order may be entered herein, permitting this 
petitioner to file this, its intervening petition, in this cause, 
and be made a party plaintiff herein. 

2. That petitioner may be afforded an opportunity to 
assert its aforesaid rights, as hereinbefore set forth. 
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3. That petitioner may have such other and further 
relief as to the Court mar seem meet in the premises. 

THE UNITED STATES 
OF AMERICA, 

! By PEYTON GORDON, 

United States Attorney. 

PEYTON GORDON, 

United States Attorney, 

LEO A. ROVER, 

Assistant United States Attorney, 

Attorneys for the Petitioner. 


27 District of Columbia, ss: 

Peyton Gordon, United States Attorney, being first dulv 
sworn, on oath deposes and says that he lias read the fore¬ 
going petition by him subscribed in behalf of said petitioner 
and that he knows the contents thereof; that the matters 
and things therein stated upon his personal knowledge arc 
true, and those therein stated upon information and belief 
he believes to be true. 

PEYTON GORDON. 


Subscribed and sworn to before me this 7th dav of April, 
192G. 

[seal.] CARLTON G. SCHENKEN, 

1 Notary Public. I). C. 

M e m o ran (turn Opinion. 


Filed Nov. 23, 1928. 


The use of the word “suitable” in the clause of the will, 
“All the rest, residue and remainder of my estate shall be 
expended on a vault and suitable monument,” followed by 
a direction for the removal of the bodies of the testatrix and 
her parents to Arlington Cemetery when that should be 
opened to the public, shows, I think, that the testatrix did 
not intend that the entire residue should be used for a vault 


and monument, but only a suitable amount, the remainder 
being reserved for the expense of moving the bodies to 
Arlington Cemetery and the proper monument there. 
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As Arlington Cemetery is not open to the public ^nd there 
is no reason to believe that it will be in anv definite future 
time, the bequest for the removal of the bodies is void, and 
the testatrix died intestate to that extent. i 
28 There is nothing to show what would be a!suitable 
amount to be expended for a monument aijd vault, 
and this is largely a matter of discretion for the executor, 
taking into consideration the size of the estate, the fact that 
the testatrix left no near relatives or others dependent on 
her bounty, and the fact that she intended that the entire 
residue of her estate should be expended for the two pur¬ 
poses mentioned. 

BAILEY, .7. 

Supplemental Petition of Plaintiff. j 


Filed March 3, 1931, 


i 

The supplemental petition of the American Security and 
Trust Company, a body corporate, as the duly qualified and 
acting executor under the last will and testament of Mary 
Ann Spencer, deceased, respectfully shows to the Court: 


That plaintiff heretofore filed its bill of complain), in the 
above-entitled cause for the purpose of securing a determi¬ 
nation by this Court as to the validity or invalidity qf, and, 
if valid, either in whole or in part, as to the construction to 
be given to, the residuarv clause of the last will and testa- 
ment of said decedent, which is as follows: 

“Fourth. All the rest, residue, and remainder of my es¬ 
tate shall be expended on vault and suita/;e monum/ 

“I constitute and appoint the American Security and 
Trust Company with full power to sell, convey at public 
sale, and to pass title to all the real estate of which I may 
be seized at the time of my death, wheother acquired 
29 before or after the making of this will, and jail my 
personal estate except that specifically bequeathed 
by second and third items. 

“As soon as Arlington Cemetery shall be opened for the 
burial of the Public I desire to have the remains of niy par- 
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outs, John and Catherin Spencer, removed from Congres¬ 
sional Cemetery to Arlington Cemetery for final burial. I 
desire to be buried with my parents.” 

II. 

That thereafter, and upon a hearing of this cause, the 
court, Mr. Justice Bailey presiding, handed down a memo¬ 
randum opinion, which is as follows: 

“The use of the word ‘suitable’ in the clause of the will, 
‘All the rest, residue and remainder of mv estate shall be 
expended on a vault and suitable monument,’ followed by a 
direction for the removal of the bodies of the testatrix and 
her parents to Arlington Cemetery when that should be 
opened to the public, shows, I think, that the testatrix did 
not intend that the entire residue should be used for a vault 
and monument, but only a suitable amount, the remainder 
being reserved for the expense of moving the bodies to 
Arlington Cemetery and the proper monument there. 

“As Arlington Cemetery is not open to the public and 
there is no reason to believe that it will be in any definite 
future time, the bequest for the removal of the bodies is 
void, and the testatrix died intestate to that extent. 

“There is nothing to show what would be a suitable 
amount to be expended for a monument and vault, and this 
is largely a matter of discretion for the executor, taking 
into consideration the size of the estate, the fact that the 
testatrix left no near relatives or others dependent on her 
bountv, and the fact that she intended that the entire rcsi- 
due of her estate should be expended for the two purposes 
mentioned.” 

III. 

This plaintiff was advised by counsel that, by said memo¬ 
randum opinion, it was determined by the Court, in effect, 
that so much of the residuary estate of the above- 
d() named Mary Ann Spencer, deceased, as would be 
reasonably requisite to cover such expense as would 
be involved if a large and expensive vault or monument 
were to be removed from Congressional Cemetery or some 
other cemeterv in the District of Columbia to Arlington 
National Cemetery, and there reconstructed and the bodies 
of rhe said Mary Ann Spencer and her parents placed 
therein, constituted the portion of the residuary estate of 
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said decedent as to which said residuary clause wajs invalid 
and the decedent had died intestate; but that apparently 
the remainder of said residuary estate, within thj? discre¬ 
tion of this plaintiff as executor, could be expended for the 
purpose of securing- a suitable site and havingj erected 
thereon a vault or monument, for the remains i of said 
decedent and her parents, though as to this there was some 
uncertainty, counsel for the heirs-at-law and nekt-of-kin 
contending otherwise, and that further instructions in re¬ 
gard thereto should be sought. This plaintiff was further 
advised that the residuary provisions of said last will and 
testament apparently contemplated the selection of such a 
site in the Congressional Cemetery in the District of Colum¬ 
bia, though this was not certain and might require a fur¬ 
ther determination bv the Court. 


IV. s 

! 

This plaintiff is unable to state with accuracy the present 
market value of the residuary estate of said decedent, due 
to the fact that a portion thereof consists of certain real 
estate, being Lot numbered Eighty-six (86), in Square 
numbered Seven Hundred Twenty-four (724), and im¬ 
proved by premises known as Xo. 336 Second street, North¬ 
east, in the City of Washington, District of Columbia, which, 
in plaintiff’s opinion, has a present fair market values of ap¬ 
proximately $20,000.00. If said land and premises 
31 will bring that price the present value of the residu¬ 
ary estate of said decedent is approximately $136,- 
000.00 less such commissions as may be allowed to peti¬ 
tioner, and its reasonable expenses in this pending litiga¬ 
tion, including counsel fees to its counsel of record. 


This petitioner has secured from The J. F. Manning 
Company, Inc., of Washington, D. C., an estimate as to the 
probable cost of taking down a vault or monument, of such 
a character as plaintiff believes should be now erected, 
and of removing the same to Arlington National Cerjietery 
and there re-erecting the same on a new foundation, to¬ 
gether with the cost of disinterring and of re-interring the 
three bodies aforesaid. A true copy of this estimate is 


4 —6312a 
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hereto attached, marked “Exhibit A,” and is prayed to be 
read as part hereof. From this estimate it appears that 
such cost would be from $13,000.00 to $20,000.00, and, as to 
such an amount, this plaintiff is advised that, by the memo¬ 
randum of the Court filed herein, the decedent died in¬ 
testate. If this be the correct construction of said memo¬ 
randum, then a fund in excess of $100,000.00 would remain 
available for; the purpose of securing- a suitable site, either 
in Congressional Cemetery in the District of Columbia, or 
elsewhere in said District, and of securing the erection 
thereon of a suitable vault or monument, and the interment 
therein of the bodies of decedent and her parents. 

VI. 

The plaintiff, accordingly, proceeded to give considera¬ 
tion to the question of what, within the meaning of the 
residuary provisions of said decedent’s last will and 
32 testament, would constitute a ‘‘vault and suita&c 
monu mt.” Plaintiff was advised bv its counsel that 
the fair intent of the residuary provision, ‘‘All the rest, 
residue, and remainder of my estate shall be expended on 
vault and suitate monuwif,” was that the entire residuary 
estate of said decedent should be expended for that pur¬ 
pose, less only such portion thereof as had been determined 
bv this Court to be invalidlv covered thereby, because of 
the attempted provision for the removal of the remains of 
the decedent and her parents to Arlington National Cem¬ 
etery, and that it was plaintiff’s duty to endeavor to uphold 
and carrv out the testatrix’s intent that all of said residu- 
ary estate except the portion thereof as to which she had 
died intestate, should be “expended on vault and suitafre 
monumf,” and further that the word “suita6c,” evidently 
meaning “suitable,” should be construed as meaning suit¬ 
able in the light of what could be secured by the expenditure 
of the entire portion of the residuary estate of the decedent 
as to which she died testate, and not as having relation to 
the means and station in life of the decedent. The plain¬ 
tiff, accordingly, gave consideration to the question of the 
most suitable form of vault or monument to be erected, 
but, in so doing, was confronted with difficulties resulting 
from the uncertainty as to the amount which it could ex¬ 
pend for that purpose, and the time when it might be pos¬ 
sible to let a definite contract therefor, in view of the neces- 
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. I 

sity of further instructions from the Court, withj the con¬ 
sequent result that it was not possible to obtaiij definite 
plans or designs, without incurring considerable! expense 
therefor, due to the foregoing uncertainty, nor to obtain 
definite bids and estimates, except under a time 

33 limit for the acceptance thereof, which this plaintiff 
could not meet under the circumstances. 

VII. | 

j 

This plaintiff also made inquiries as to available!sites, at 
Congressional Cemeterv, in the District of Columbia, which 
would be suitable for a vault or monument of the afore¬ 
said character, and has been informed that onlv one site 
which could be used for this purpose remains, the same 
being at the Northwest corner of the intersection of Proul 
and Henderson Drives in said cemetery, and having a width 
on Prout Drive of only twenty-seven feet, but with a greater 
depth available. This corner, with said frontage of |twenty- 
seven feet and a depth of thirty-five feet has been! offered 
to petitioner for $13,000.00. The letter making tl^is offer 
was addressed to plaintiff’s attorney by Edwin C. Dutton, 
Esquire, attorney for said Congressional Cemetery, under 
date of January 28, 1931, and a copy thereof is hereto 
attached as “Exhibit B' ? and is prayed to be read as part 
hereof. Plaintiff, through its representative, inspected said 
site and finds that the same is located near the boundary 
of said cemetery, and overlooks unimproved grounds and 
railroad tracks lving between said boundarv and the East- 
ern branch of the Potomac River: that said site is not, at 
the present time, a pleasing or attractive one, and the grade 
of the tract rises quite abruptly a short distance back from 
the frontage on Prout Drive, which might make it difficult 
to use the same satisfactorily for a structure such as that 
now under consideration. 

Plaintiff further states that, in connection with th<i selec¬ 
tion of a proposed site at Congressional Cemetery, 

34 and while it had the same under consideration^, it re¬ 
ceived a letter from the Chairman of the Commission 

of Fine Arts, under date of May 28, 1930, a copy w|hereof 
is hereto attached as “Exhibit C” and is prayed to be read 
as a part hereof, wherein the Chairman of the Comnjiission 
stated “that the streets and avenues of the District pf Co¬ 
lumbia are to be carried through the Congressional jCemc- 
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tery, especially Massachusetts Avenue, and burials are not 
permitted along the lines of those streets." As a result 
of this communication plaintiff felt it important, before re¬ 
porting further to the Court, to make inquiry as to the 
cutting through of streets or avenues interfering with the 
use of the one site which is available in said Congressional 
Cemetery, but, in so far as plaintiff lias been able to ascer¬ 
tain, after careful inquiry of the various public authorities, 
both of the District of Columbia and of the United States, 
who might have to do therewith, there seems to be no like¬ 
lihood that anv streets will be cut through so as to inter- 
fere with the use of said site for the purposes aforesaid. 

Plaintiff also made inquiry of the authorities at Rock 
Creek Cemetery, in the District of Columbia, and was in¬ 
formed by them that they had a site suitable for a vault 
or mausoleum, thirlv-two bv fortv feet in size, located near 
the Curran Mausoleum and also near the Parish Hall which 
could be had fbr the sum of $G,()()().()(), and that there were 
other sites in said cemetery, of approximately the same 
sizes, and located at the intersection of two drives, which 
could be had for approximately £9,000.00 per site. The 
prices of the sites which can thus be obtained at Rock Creek 
Cemetery are considerably lower than the price 
do stated bv the authorities of Congressional Cemeterv, 
and, in addition, the size of the sites is more suitable 
and the grading and location, as well as the general ap¬ 
pearance of the section of the cemetery in which they are 
located, more desirable. 

Plaintiff is advised, therefore, that it should, among 
other things, seek the instructions of this Court as to 
whether, by implication, the above quoted provisions of 
the last will and testament of said decedent contemplate 
that the vault or monument to be erected shall be erected 
upon a site in Congressional Cemetery, or whether it 
should be erected upon some site to be obtained in some 
other cemeterv in the District of Columbia. 


VIII. 

This plaintiff further states that, in order to secure the 
most suitable effect, the site for the proposed vault or 
mausoleum should ’be selected with a view to its avail¬ 
ability for the type or character of the vault or monument 
which may be determined upon, or else, the site having 
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boon selected, the vault or monument should be designed 
to conform to such site; and, in either event, plaintiff is 
advised that, for the proper fulfillment of the wishes of 
decedent, as contained in the aforesaid residuarjv clause 
of her last will and testament aforesaid, it is micessarv, 
first that a suitable site should be purchased, secondly that 
a suitable vault or monument should be designed and erected 
thereon, and, thirdly, that a fund should be provided or 
arrangements made for the perpetual care thereof. It may 
be that the offer from the aforesaid Congressional 
36 Cemetery would include and provide sufficiently for 
the perpetual care of said vault or monument if the 
site offered by that cemetery be purchased. 


IX. 

For the reasons aforesaid, this plaintiff is advised that 
if cannot safely proceed either to purchase a site for the 
aforesaid vault or monument, nor to enter into any con¬ 
tract for the planning or erection thereof, until it jfirst be 
definitely determined by the Court whether the construc¬ 
tion which counsel for the plaintiff have placed ubon the 
aforesaid memorandum of the Court be correct, and what 
amount, or within the limits of what amount, the plaintiff 
shall be authorized to contract for the purchase of a site, 
the planning and erection of a suitable vault or monument, 
and the making of provision for the perpetual care thereof; 
but that, if such determination and instructions be given bv 
the Court, plaintiff can then properly and safely proceed. 


Plaintiff is further advised that, in view of the determi¬ 
nation of the Court that the provisions of said residuary 
clause for the removal of the remains of the decedent and 
her parents to Arlington National Cemetery are invalid 
and that the portion of the estate which would otherwise 
be held in trust for that purpose passes as intestate} prop¬ 
erty, the question arises as to whether such intestjacy is 
entirely in the real estate or entirely in the personal estate 
of the decedent, or partly in real estate and partly in per¬ 
sonal estate, as well as the amount involved in such in¬ 
testacy, and that plaintiff should seek the instructions of 
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this Honorable Court in that regard; and further 
37 that, before final decree is entered in this cause, it 
should be determined bv the Court, or bv the Audi- 
tor, upon reference to him by the Court, who are the heirs- 
at-law and next-of-kin of the decedent entitled to take and 
receive such portion of her estate, both real and personal, 
as to which the Court may hold she died intestate. 

Wherefore, the premises considered, petitioner prays: 

1. That, unless the parties defendant herein shall volun¬ 
tarily answer the foregoing petition, the Court may pre¬ 
scribe the notice thereof to be given them. 


2. That this Court may determine and instruct plaintiff 
in regard to the following questions: 

fa) As to what portion or amount of her residuary es¬ 
tate, and whether real or personal, or partly real and partly 
personal, the decedent died intestate: 

(b) Within the limits of what amount or proportion 
plaintiff shall be authorized to contract for the purchase 
of a site and the planning and erection of a suitable vault 
or monument for the remains of said decedent and her 
parents, and whether such site shall be in Congressional 
Cemetery, in the District of Columbia, or in some other 
cemetery in said District, and also whether plaintiff shall 
be authorized, out of the amount or the proportion of the 
residuary estate thus available to provide or contract for 
the perpetual care of such vault or monument; 

(c) That it may be determined who are the heirs-at-law 
and next-of-kin of said decedent, and so entitled to 

38 that portion of her residuary estate as to which she 
died intestate. 


3. That petitioner may have such other and further re¬ 
lief as to the Court mav seem meet in the premises. 

[seal.] AMERICAN SECURITY AND 

; TRUST COMPANY, 

• Executor as Aforesaid, 

Bv CORCORAN THOM, 

Attest: President. 

FREDERICK P. H. SIDDONS. 

Secretary; 

PEELLE, OGILBY and LESH, 

By STANTON C. PEELLE, 

I Attorneys for Plaintiff. 
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District of Columbia, to wit: 

Corcoran Tlioni, being first duly sworn, says tjiat he is 
the President of the American Security and Tnjist Com¬ 
pany, the corporate petitioner herein, executor afore¬ 
said, and that he is duly authorized to verify the foregoing 
Supplemental Petition in its behalf; that he has jread the 
foregoing Supplemental Petition and is familiar fwith the 
statements contained therein, and that the matiers and 
things therein stated are true, except as to thcJse facts 
stated to be upon information and belief, and those facts 
he believes to be true. 

CORCORAN TjHOM. 

Subscribed and sworn to before me this 2d dav of March, 
1931. 

[seal.] J. ELIOT MORAN, 

Notary Public , D. C. 

39 4 ‘Exhibit A” 


JFMCo. 

- 

The J. F. Manning Company, Inc., 

919 Fifteenth Street, Northwest, 

Washington, D. C. 

June 14, 1930. 

i 

Mr. David N. Houston, Trust Officer, American Security 

Trust Company, Washington, D. C. I 

Re: Spencer Estate Memorial 
Dear Mr. Houston : 

Agreeable with vour instructions vesterday I have care- 
fully investigated the average cost of foundation, hauling 
materials from depot to cemetery and erection of ten mau¬ 
soleums recently completed averaging in cost approxi¬ 
mately $17,000.00 and arrive at sixteen per cent as tine aver¬ 
age for this work. 

In a building in which anv verv large stones are involved 
necessitating unusual setting equipment this percentage 
would increase. 
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The cost of taking down a stone building of monumental 
character costing approximately $75,000.00 in our estima¬ 
tion would cost about ten per cent. It is possible that we 
are a little high on this but we have figured on the element 
of risk which involves the possibility of breaking some of 
tlie stone in freeing it from its bond in the wall, and which 
would necessitate its replacement. 

We feel that a figure of between $15,000.00 and $20,000.00 
would ho adequate to cover taking down a building of this 
character in Congressional Cemetery moving it to Arling¬ 
ton Cemeterv and reerecting it on a new foundation. 

This figure would, of course, cover the cost of disinter¬ 
ring and reinterring three bodies referred to which would 
be only a small item compared with the whole. 

Yours verv cordiallv, 

THE J. F. MANNING CO., INC. 
By (). S. WILSON, 

O. S. WILSON, 

Manaqor. 

OW :K. 


40 “Exhibit B” 

% 

Jeffords & Dutton, 

Attorneys & Counsellors at Law, 

Insurance Building, 15th & Eye Sts., 
Washington. D. 0. 

Tracy L. Jeffords, Edwin C. Dutton. 

January 28, 1931. 

Stanton C. Peelle, Esquire, Kellogg Building, Washington, 
D. C. 

Dear Mr. Pf.elle: 

I am advised by the Superintendent of the Washington 
Parish Burial Ground, commonlv called Congressional 
Cemetery, that! the site, 27 by 35 feet offered for the build¬ 
ing of a mausoleum to hold the remains of Mr., Mrs. and 
Miss Spencer, is the only site in the entire cemetery now 
available large enough for such a purpose; that this section 
of the cemetery is about to undergo improvements in that 
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the heavy ornamental iron fence will he continued so that 
this part of the cemetery will bo enclosed similarly to the 
other sections. | 

As you know, this site faces the Anacostia Branch of the 
Potomac River and we are advised that very shortly the 
Government proposes to improve and beautify the! land Iv¬ 
ina* between the cemetery fence and the River bv ibuilding 
a driveway and park. 

I am advised, that in view of the fact that this is) the old¬ 
est cemetery in the District of Columbia and that it now has 
but a very limited amount of space for sale, and that by 
comparison with other recent sales, $14 a square foot is a 
reasonable price, especially when you take into considera¬ 
tion the fact that this cemetery now has on depdsit with 
the National Savings and Trust Company of the District of 
Columbia $150,000, the income from which is nolv being 
used and is to be used for perpetual care. 

I am further advised that a large portion of the sale 
price of this site, about $8,000, would be deposited in the 
perpetual care fund. 

The trustees are willing to accept a flat price of $13,000 
for the 945 square feet. This price to include, of course, 
the removal of the remains from the several graves to be 
placed in the mausoleum at the proper time and t|he per¬ 
petual care usually accorded such a premises. 

Sincerelv vours, 

EDWIN 0. DUTTON. 

ECD:IMcG. 


‘Exhibit C” 


The Commission of Fine Arts 

I 

Interior Department Bldg., Washington, D. 0. 

I 

Mav 28, to). 

Dear Sirs: 

The Commission of Fine Arts have learned that you have 
in vour hands the sum of $100,000 to erect a memorial in 
the Congressional Cemetery to a lady who died in Wash¬ 
ington. If the Commission of Fine Arts can assist vou in 
this matter, they would be pleased to do so. The Commis¬ 
sion are impelled to address you because of the fa<bt that 
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the streets and avenues of the District of Columbia are to 
be carried through the Congressional Cemetery, especially 
Massachusetts Avenue, and burials are not permitted along 
the lines of those streets. This puts certain burdens upon 
the development of the cemetery, which the Commission of 
Fine Arts has in all times been called upon to consider. It 
is quite possible that some form of memorial might be de¬ 
vised which would carry out the desires of the testator in 
a manner which would verv liigldv conduce to her fame and 
at the same time contribute to the appearance of the City 
of Washington. 

Verv respectfullv vours, 

CLARENCE MOORE, 

Chairman. 

The American Security and Trust Company, Washing¬ 
ton, D. C. 


Fiat of Justice Bailey. 


Let this be filed. 


JENNINGS BAILEY, 

Justice. 


42 Answer to Supplemental Petition. 

Filed March 10, 1931. 

$1 A J 


Now comes the District of Columbia bv its Commission- 

♦ 

ers, Luther H. Reichelderfer, Herbert B. Crosin* and John 

7 ft 

C. Gotwals, and for answer to the Supplemental Petition 

herein filed savs to the Court— 

* 


1. That the District has no substantial interest in the 
matters and things set forth in the said Supplemental Peti¬ 
tion and does not desire to participate in the controversy 
over what part of the residuary estate of the said Mary 
Ann Spencer shall be spent for a vault or monument, but is 
willing that a suitable amount shall be so spent under the 
supervision of the Court. 


L. H. REICHELDERFER, 

PL B. CROSBY, 

JOHN C. GOTWALS, 
Commissioners of the District of Columbia. 
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District of Columbia, ,s.v; 

| 

Luther H. Iieichelderfer, Herbert B. Crosby and John C. 
Gotwals, being lirst duly sworn, on oath depose and say 
that they are the Commissioners of the District of Colum¬ 
bia; that they have read the foregoing answer, signed and 

subscribed to bv them, and know the contents thereof; and 

• • • 

that the matters and tilings therein stated tliev verily be- 
lieve to be true. 

L. H. REICHELDERFElt, 

H. B. CROSBY. i 

JOHN C. GOTWALS, | 

Commissioners of the District of Columbia. 

43 Subscribed and sworn to before me this 9th day of 
March, 1931. 

[seal. 1 ADAM A. GIEBEI, 

Notary Public, I). C. 

W. W. Bride, 

E. H. S., 

Corporation Counsel, I). C. 

F. H. Stephens, 

Assistant Corporation Counsel, 

Attorneys for Defendants. 


An steer on Jiehalf of Heirs and Next-of-Kin to Supple¬ 
mental Petition of Plaintiff. 

Filed May 7, 1931. 

The answer of the above named defendants to the sup¬ 
plemental petition tiled by the executor in the abc|>ve en¬ 
titled cause respectfully shows: 

1-2. They admit the allegations of paragraphs one and 
two of said petition. 

3. Answering the allegations of this paragraph, these 
defendants are advised by counsel and upon such advice 
say that the construction which plaintiff by advice] of its 
counsel places upon the memorandum opinion of th^ court 
is not the correct or true construction, and accordingly they 
deny that it was determined by the court in effect that so 
much of the residuary estate as would be reasonably re- 
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quisite to cover the expense involved in removing* a vault 
or monument, from the Congressional Cemeterv to the Ar- 
lington National Cemetery and there reconstructing said 
vault or monument and placing therein the bodies of the 
decedent and her parents, is the portion of the residuary 
estate as to which said residuarv clause is invalid 

44 and as to which decedent died intestate, and thev 

* * 

denv that the remainder of said residuarv estate 
• * 

could be expended for the purpose of securing a suitable 
site and suitable vault or monument. These defendants 
say, that in accordance with the memorandum opinion of 
the trial justice filed herein, the trial court in seeking to 
determine the intention of the testatrix determined that 
she “did not intend that tlie entire residue should be used 
for a vault and monument, but only a suitable amount, the 
remainder being reserved for the expense of moving the 
bodies to Arlington Cemetery and the proper monument 
there.” The trial court further determined in said opinion 
that “the bequest for the removal of bodies is void and 
the testatrix died intestate to that extent " and that “there 
is nothing to show what would be a suitable amount to be 
expended for a monument and vault, and this is largely a 
matter of discretion for the executor taking into considera¬ 
tion the size of the estate, the fact that the testatrix left no 
near relatives: or other dependent on her bounty and the 
fact that she intended that the entire residue of her estate 
should be expended for the two purposes mentioned. 

These defendants say that a fair interpretation of her 
language considering all of the facts and circumstances, 
shows that her intention was to expend an amount neces¬ 
sary “to be decently buried with” (possibly a vault and 
suitable monument at Congressional Cemetery), the exe¬ 
cutor to retain the bulk of the residue of her estate for the 
removal of the bodies of herself and parents and “their 
linal burial at Arlington, and the erection of a vault and 
suitable monument there as the permanent resting place.” 
Defendants further say that because the provision 

45 to remove the bodies to Arlington and to erect a 
monument and vault there are impossible of per¬ 
formance. notwithstanding this fact, the executor has not 
the right to expend the residue of the estate for the vault 
and monument at Congressional Cemetery or for a memo¬ 
rial in an effort to carrv out what the executor believes to 
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have been her intention as nearly as possible, because these 
defendants are advised and therefor aver that such a con¬ 
struction would require an application of the cy res doc¬ 
trine, which is only applicable in the case of charitable be¬ 
quests, and this bequest for a vault and monument is a 
private bequest and does not justify the application of said 
doctrine. | 

And these defendants further sav that the decedent died 
in 1919, her remains were placed and remained in tlic public 
vault at Congressional Cemetery for approximately a year 
when she was interred in a lot not with her parents, and 
which lot still remains with no monument, not even!sodded. 

These defendants further say that they are inforijned and 
believe that a lot upon which there can be erected a 'suitable 
vault in Congressional Cemetery can be purchasejd for a 
sum less than $o,000, and that such lot would overlook the 
new boulevard which is to be placed between Congressional 
Cemetery and the railroad tracks. Defendants are further 
informed and believe and therefore aver that the most ex¬ 
pensive vault and monument now in Congressional Cem¬ 
etery was erected at the expense of $9,000. 

Defendants now pray that the executor be directed to 
take immediate steps to purchase a lot in the Congressional 
Cemetery, erect a monument thereon and remote the 
bodies of the decedent and her mother and fath|er and 
place them therein, and that the amount to| be ex- 
40 pended by the executor for such purposes sljall not 
exceeed tiie sum of $20,000. 

4. Answering the allegations of the fourth paragraph, 
these defendants have no personal knowledge concerning 
the present market value of the residuary estate, but as the 
same is material they pray strict proof thereof, and ijurther 
answering say that if the allegation of said paragraph is 
true that the present value of the residuary estate! is ap¬ 
proximately $180,000, the fact remains that at the time the 
will was made by the testatrix on August 1, 1907, she was 
and had been for years in the Government service earning 
from $1,400 to $1.0(M) a year and in 1909 she resigned from 
the Government service and took a Jot in Northeast (Wash¬ 
ington where she lived in a small house and erected a small 
apartment house on said lot and she owned some real estate 
near the Union Station which was later condemned for the 
erection of the station and it was conceded by counsel for 
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plaintiff at the hearing* in this cause that her estate amounted 
to perhaps $30,000 at tlie time she made the will. Twelve 
Years later when she died, in her 79th rear, her estate eon- 

V 7 % 

sisted of personal property of about $60,000 and real estate 
of the value of between $20,000 and $30,000. 

Defendants further sav that in her mode of living and sta- 
tion in life she was very frugal and saving and close in money 
matters; that she wore the same clothing for Years and was 
very simple and modest in her habits and in no sense osten¬ 
tatious or extravagant, and the expenditure of $100,000 for 
a site, vault and monument would be an extravagant waste 
of money, contrary to public policy and contrary to the 
rights of these defendants. 

5. Answering the allegations of this paragraph, 
47 these defendants have no personal knowledge as to 
the cost of taking down a vault or monument, remov¬ 
ing the same and then erecting the same on a new founda¬ 
tion, but, if the same be material, they pray strict proof 
thereof, but they deny that it is correct construction of said 
will and deny that the correct construction of the trial court ’s 
memorandum is that decedent died intestate only to the ex¬ 
tent of $15,000 or $20,000 and that a fund in excess of $100,- 
000 was intended to be and is to be considered as available 
to secure a site for a cemcterial lot and the erection of a 
vault or monument and the interment of the decedent and 
her parents, but on the contrary say that such a construction 
is contrary to the intent of the testatrix and would amount 
to an extravagant and illegal waste of money that would not 
comply with the intent of the testatrix and the provisions of 
the will for a “suitable monument,” and that said expendi¬ 
ture would neither be suitable or reasonable considering the 
station in life of the decedent, the size of her estate or her 
habits. 

6. Answering tin* allegations of this paragraph, defend¬ 
ants are advised that the conclusions of law alleged therein 
are incorrect and contrary to the proper and reasonable con¬ 
struction of said will and said trial court's memorandum, 
and that being conclusions of law, it is not necessary for 
these defendants to answer the same, but defendants say 
that they do not concur in said conclusions of law, and are 
advised and therefor- say that what would constitute an ex¬ 
penditure for a vault and suitable monument under the cir¬ 
cumstances must be construed in the light of the testatrix’ 
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station in life, mode of living;, and in the exercise of a rea¬ 
sonable discretion bv the executor, bearing; !in mind 
48 the fact that the law construes such a provision in a 
will as not a devise or bequest, but as a direction to 
the executor that does not permit the use of an unreasonable 
amount for the purpose intended where the expenditure of 
said amount would in effect be a shocking- extravagance con¬ 
trary to common sense and public policy. 

7, 8, 9. They have no personal knowledge concerning the 


allegations of these paragraphs and therefore neither admit 
nor deny the same, but pray strict proof thereof and an op¬ 
portunity to be heard by the court on the question of where 
and at what expense the interment and vault and suitable 
monument are to be erected. 

10. Defendants concur in the request contained iji para¬ 
graph ten of said petition for the determination a ft to the 
identity of the heirs at law and next of kin. 1 


Defendants further say that the personal property of the 
esti 
estr 

of the will requires but a portion of the personal property 

to be expended and that intestacy results as to the balance 

of the personalty and as to the real estate. 

Wherefore, having fully answered, these defendants pray 

that the aforesaid issues raised by the said petition and 

answer mav be determined bv the court and the executor in- 
• « 

structed and directed to proceed aceordinglv. 

XAXCY SPEXOER HOPE f.t AL, 

Kv ALVTX L. XEWMYER, 

LYOX & LYOX, 

ANunic//.s for Defendant Heirs. 


ite is properly expend/ble before the invasion of the real 
ite and that a proper const ruction of the residuary clause 


District of Columbia, ss: 

I, Alvin L. Xewmyer, being first duly sworn, on oath de¬ 
pose and say that I am one of the attorneys for the [above* 
named defendant heirs in the above entitled cajise on 
49 whose behalf this answer is filed and I am personally 
acquainted with the facts herein stated; that I have 
read the aforegoing answer by me subscribed as said attor¬ 
ney and that the matters and things therein stated asl upon 
personal knowledge are true and those set forth upon infor¬ 
mation and belief T believe to be true, and that said named 
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defendant heirs 
Columbia. 


are all non-residents of the District of 


ALVIN L. XEWMYER. 


Subscribed and sworn to before me this 7th day of May, 
1931. 

FRANK E. CUNNINGHAM, 

Clerk, 

By HARRY M. HULL, 

Asst. Clerk. 


The answer of intervening petitioner, the Vestry Wash¬ 
ington Parish (Christ Protestant Episcopal Church), the 
owner and operator of the Washington Parish Burial 
Ground, commonly known as Congressional Cemetery, to 
the supplemental petition of plaintiff filed in this cause. 

Filed May V2, 1931. 


* 


Now comes the intervening petitioner, the Vestry Wash¬ 
ington Parish (Christ Protestant Episcopal Church), the 
Owner and Operator of the Washington Parish Burial 
Ground, commonly known as Congressional Cemetery, and 
for answer to the supplemental petition of plaintiff says as 
follows: 


1. It admits the allegations of paragraph 1, insofar as 
they concern this intervening petitioner. 

2. It admits the allegations of paragraph 2, insofar as 
they concern this intervening petitioner. 

3. It admits the allegations of paragraph 3, insofar as 
they concern this intervening petitioner. 

4. It admits the allegations of paragraph 4, inso- 
oO far as they concern this intervening petitioner. 

7). It admits the allegations of paragraph 5, inso¬ 
far as they concern this intervening petitioner. 

(>. It admits the allegations of paragraph G, insofar as 
they concern this intervening petitioner. 

7. It admits the allegations of paragraph 7, except where 
reference is made to the erection of a mausoleum in anv 
cemetery in the District of Columbia other than Congres¬ 
sional Cemeterv. 
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Further answering- this paragraph, this intervening pe¬ 
titioner respectfully submits that, while the will ] of Mary 
Anne Spencer does not in so many words expressly say that 
the vault and monument shall be erected in Congressional 
Cemetery, neither does it expressly say that the vault and 
monument shall be erected in Arlington Cemeteiiv, but it 
clearly appears that it was the intent of testatrix! that the 
vault and monument be erected first in Arlington Cemetery, 
but, in that such is not possible, the language of the will in¬ 
disputably shows the intent of the testatrix that the vault 
and monument be erected in Congressional Cemetery. No- 
where in the will is any other cemetery than Congressional 
and Arlington mentioned. The last line of the fourth para¬ 
graph is, “I desire to be buried with my parents ” Both 
mother and father of testatrix had some years prior to the 
making of this will been buried at Congressional Cemetery. 
Miss Spencer's remains were also buried at Congressional 
Cemetery, but not in the same lot or even section as her 
mother and father. There is only a difference of $4,000 
between the cost of the site offered bv Congressional Ceme- 
tcrv and the corner site offered bv Rock Creek Cfemeterv, 
but your intervening petitioner respectfully submits that 
the price should not enter into the question at all as there is 
quite sufficient money to purchase the site in Congres- 
ol sional Cemetery and erect thereon a suitable vault 
and monument. The will expressly provides that 
the remains of testatrix, together with those of her father 
and mother, are to he removed from Congressional Ceme¬ 
tery to Arlington Cemetery only, it therefore naturjallv fol- 
lows that if the removal cannot be made to Arlington, then 
the bodies are to stay in Congressional, and the vijult and 
monument erected there. 

8. It admits the allegations of paragraph 8, anc} affirms 
that no fund for perpetual care would be necessary if the 
vault and monument is erected in Congressional Cemetery. 

9. It admits the allegations of paragraph 9 insofar as 
they concern this intervening petitioner. 

10. It admits the allegations of paragraph 10 insofar as 
they concern this intervening petitioner. 

Having fully answered the supplemental petition of 
plaintiff, your intervening petitioner prays that aji order 
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be made authorizing plaintiff to purchase a site in Con¬ 
gressional Cemetery and erect thereon a suitable vault and 
monument. 

And such other and further relief as, the premises, con¬ 
sidered, the court mav deem me/e and proper. 

[seal.] VESTRY, WASHINGTON PARISH, 
(Christ Protestant Episcopal Church), 
By WILLIAM H. CROSS, 

Registrar. 

I, William H. Cross, being first duly sworn, do depose 
and sav that I am the Registrar of the Vestry of Washing- 
ton Parish, Christ Protestant Episcopal Church, and have 
read the foregoing answer by me subscribed as such Reg¬ 
istrar. That I am authorized and directed bv said Vestrv 

% * 

to execute this petition, and to affix thereto the seal of the 
corporation, and that the facts herein stated are 
52 true to the best of mv knowledge and belief. 

WILLIAM H. CROSS, [seal.] 

Subscribed and sworn to before me at Washington, D. C. 
this 6th dav of Mav, 1931. 

[seal.] ‘ SARAH A. TAYLOR, 

Notary Public , D. C. 

EDWIN C. DUTTON, 

Attorney for Intervening Petitioner. 

Answer to Supplemental Petition. 

Filed Mav 26, 1931. 

* s 

% * * # * * 


Now comes the District of Columbia by its Commission¬ 
ers, Luther II. Reichelderfer, Herbert B. Crosby, and John 
C. Gotwals, and for answer to the Supplemental Petition 
herein filed says to the Court: 

1. That the District does not desire to participate in the 
controversy over what part of the residuary estate of the 
said Mary Ann Spencer shall be spent for a vault or monu¬ 
ment, but is willing that a suitable amount shall be so spent 
under the supervision of the Court. 

2. Whether the intestacy of the said Mary Ann Spencer 
is in the real I estate or in the personal estate of the de- 
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ceased, or partly in one and partly in the other, as to which 
instructions are asked in Paragraph X of the Supplemen¬ 
tal Petition, is a matter which these defendants leave to 
the judgment and discretion of the Court, under such pro¬ 
cedure as the Court may direct. 

L. H. REICHELDERFER, 

H. B. CROSBY, 

JOHN C. GOTWALS, j 
Commissioners of the District of Colombia. 

WILLIAM W. BRIDE, 

F. H. STEPHENS, | 

Attys. for Corns. D. C. 

District of Columbia, ss: 

I 

Luther H. Reichelderfer, Herbert B. Crosby, arid John 
C. Gotwals, being first duly sworn, on oath depose and say 
that they are the Commissioners of the District of |Colum¬ 
bia; that they have read the foregoing answer, signed and 
subscribed to by them, and know the contents thereof; and 
that the matters and things therein stated thev verily be- 
lieve to be true. 

L. H. REICHELDERFER, 

H. B. CROSBY, 

JOHN C. GOTWALS, 

* 

Commissioners of the District of Columbia. 

Subscribed and sworn to before me this 26th dav of May, 
1931. ' ! 

[seal.] ADAM A. GIEBEL 

Notary Public, D. C. 

54 Answer of United States of America to Supple¬ 
mental Petition. 


Filed May 29,1931. 


Now comes the United States of America, by the [United 
States Attornev in and for the District of Columbia, and 
for answer to the supplemental petition filed herein iays to 
the Court : 

1. That the United States of America does not dejsire to 
participate in the controversy over what part of the residu- 
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ary estate of the said Mary A. Spencer shall be spent for 
a vault or monument, but is willing that a suitable amount 
shall be spent under the supervision of the Court. 

2. Whether the intestacy of the said Mary A. Spencer 
is in real estate or in the personal estate of the deceased, or 
partly in one or partly in the other, as to which instructions 
are asked in paragraph 10 of the supplemental petition, 
is a matter which these defendants leave to the judgment 
and discretion of the Court under such procedure as the 
Court mav direct. 

THE UNITED STATES 
OF AMERICA, 

By LEO A. ROVER, 

United States Att oniey. 

LEO A. ROVER, 

United States Attorney, 

JULIAN I. RICHARDS, 

Assistant United States Attorney. 

Attorneys for the Petitioner. 

District of Columbia, ss: 

Leo A. Rover, United States Attorney, being lirst duly 
sworn, on oath deposes and says that he has read the fore¬ 
going petition by him subscribed on behalf of said peti¬ 
tioner: that he knows the contents thereof; and that the 
matters and things therein stated upon his personal 
55 knowledge are true; and those therein stated upon 
information and belief, he believes to be true. 

LEO A. ROVER, 

United States Attorney. 

Subscribed arid sworn to before me, this 28th dav of Mav, 
A. D. 1931. 

[seal.] ALLEN J. KROUSE, 

Notary Public, D. C. 

Answer of Michael Kelly, Denis Kelt //. ef at., to Supple¬ 
mental Petition. 

Filed June 15, 1931. 

«**••** 

For answer to the supplemental petition filed in the 
above-entitled cause, the defendants state: 
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1 and 2. These defendants admit the allegations con¬ 
tained in paragraphs 1 and 2 of said supplemental petition. 

3. Answering paragraph 3 of said petition, tliesej defend¬ 
ants respectfully submit that the Court did no^ intend 
that there should be anv monev laid aside for the Removal 
of a vault or monument from Congressional Cemeterv or 
any other cemetery in the District of Columbia to Aiding- 
ton National Cemeterv, because the Court distinctly held 
such provision void, and that the testatrix died intestate 
to that extent; and the Court did not intend to rule itliat the 
remainder of said residuary estate could be expended for 
the purpose of securing a suitable site and the erection 
thereon of a vault or a monument. 

4. Answering paragraph 4 of said petition, these defend¬ 
ants have no knowledge of the facts therein stated, and so 
far as the same may be material demand strict proof. 

5. Answering paragraph 5, these defendants state that 

the construction placed by the plaintiff upon the 
5G opinion of the Court is not correct, and certainly 
there was no intention on the part of the Court to 
construe that $100,000.00 or more should be used for the 
securing of a proper site, and the erection thereon of a 
suitable monument. 


6. Answering paragraph G, these defendants dontend, 
that the intention of the Court, as well as that of the testa¬ 
trix, was that ‘‘a vault and suitable monument” meant 
not the using of the entire residuary estate, but as having 
relation to the means and station in life of the decedent, 
and certainly the expenditure of the entire residual*^ estate 
would not be suitable, and not within the meaning of the 
will, or of the construction placed upon it by the Court. 

7. Answering paragraph 7 of the petition, these clef end- 
ants feel that the lots in question, both in the Congressional 
Cemeterv and Rock Creek Cemeterv are excessive, and are 
not within the scope of the meaning of the will. 

8. Answering paragraph 8. these defendants express no 
opinion in connection with said paragraph, but consider in 
view' of the amount expended it should carry with |it per¬ 
petual care. 

9. Answering paragraph 9, these defendants aditnit the 
allegations contained therein. 
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10. Answering- paragraph 10, these defendants state 
they are agreed that the question of intestacy, and the class 
of property which it affects, should be determined by this 
Court, before any contract is made or let. 

The premises considered, your respondents, having fully 
answered, ask that the same be dismissed. 

ALBERT A. JONES, 

Attorney for Defendants, Michael 
Kelly , Denis Kelly, Thos. Kelly, 
Mary Mannix, Mary Wilson, Timo¬ 
thy Churchill, P at ric k Kelly, 
Michael Churchill , Bridget Church¬ 
ill and Edward Churchill. 


oi 


District of Columbia, ss: 


Albert A. Jones, being first duly sworn according to law, 
deposes and says: 

That he is one of the attorneys of record for the defend¬ 
ants Michael Kellv Denis Kellv, Thos. Kellv Marv Man- 
nix, Mary Wfilson, Timothy Churchill, Patrick Kelly, 
Michael Churchill, Bridget Churchill and Edward 
Churchill in the above entitled cause; that said defendants 
are non-residents of the District of Columbia and are in 
distant parts of this and foreign countries; that affiant is 
authorized by said defendants to sign such pleadings in 
this cause as qre requisite; that he has read the foregoing 
answer subscribed bv him and knows the contents thereof; 
that those matters and things therein stated of his own 
knowledge are true, and those stated on information and 
belief he believes to be true. 

ALBERT A. JONES. 


Subscribed and sworn to before me this 12th dav of June, 
1931. 


[seal.] KATE P. JOHNSON, 

i ' Notary Public, D. C. 

Memorandum Opinion. 

Filed June 22, 1932. 


• *#**«# 


I do not think that the testatrix had in mind that one 
hundred thousand dollars should be used for the expenses 
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of her funeral, the purchase of a burial lot and the] erection 
of a vault and monument, certainly in anv cemetdrv other 
than Arlington. I think that the word “suitable” has ref¬ 
erence to the amount of her estate, the station iii life of 
the testatrix and her parents, and of her lack | of near 
relatives. I 

58 If the personal estate is insufficient for these pur¬ 
poses, then sufficient of the real estate should be sold 
to supply tlie deficit. 

BAILEY, J. 


If the parties desire, a reference will be made to the 
Auditor to recommend a suitable amount to be expended 
for the funeral expenses mentioned and to ascertain the 
heirs and next-of-kin of the testatrix. j 

BAILEY, J. 

I 

Motion fo Refer Cause to Auditor. 

Filed December 5,1932. 


Come now the defendants, certain of the heirs-at-l|aw and 
next-of-kin of Mary Ann Spencer, deceased, and move the 
court, prior to the entry of any adjudication or decree 
herein, to refer this cause to the Auditor of this court for 
the following purposes: 

1. To ascertain and report to the court the presenjt value 
of decedent’s estate; what portion thereof consists |of per¬ 
sonalty; and what portion thereof consists of realty. 

2. To recommend to the court a suitable amount) to be 
expended for a site, vault and monument for decadent’s 
remains and those of her parents, and whether sufcli site 
should be in Washington (Congressional) Cemetery or 
elsewhere, considered in the light of the memoranda of the 
court filed herein November 23, 1928, and June 22, 1932. 

3. To ascertain and report to the court who are the heirs- 
at-law and next-of-kin of decedent entitled to receive that 

portion of decedent’s estate as to which she djed in- 
59 testate; and the portion thereof, both realty anjd per- 
sonaltv, to which each is entitled. 

4. To recommend to the court suitable compensation to 
be allowed to plaintiff for its services as executoif, and 
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its costs and expenses, including reasonable compensation 
to its counsel of record. 

LYON & LYON, 

ALVIN L. NEWMYER, 
Attorneys for said Defend ant s. 

Order of Reference. 

Filed December 5, 1932. 


Upon consideration of the motion for reference to the 
Auditor of this Court, filed herein the 5th day of Decem¬ 
ber, 1932, it is, by the Court, this 5th day of December, 1932, 
ordered that this cause be, and the same is hereby, re¬ 
ferred to the Auditor of this Court for the following pur¬ 
poses, namely: 


1. To ascertain and report to the court the present value 
of decedent's estate; what portion thereof consists of per¬ 
sonalty: and what portion thereof consists of realty. 

2. To recommend to the court a suitable amount to be ex¬ 
pended for a site, vault, and monument for decedent’s re¬ 
mains and those of her parents, and whether such site 
should be in Washington (Congressional) Cemetery or 
elsewhere, considered in the light of the memoranda of the 
court filed herein November 23, 1928, and June 22, 1932. 

3. To ascertain and report to the court who are the heirs- 
at-law and next-of-kin of decedent entitled to receive that 
portion of decedent's estate, as to which she died intestate; 
and the portion thereof, both realty and personalty, to 

which each is entitled. 


GO 4. To recommend to the court suitable compensa¬ 
tion to be allowed to plaintiff for its services as exe¬ 
cutor, and its costs and expenses, including reasonable com¬ 
pensation to its counsel of record. 


The Court hereby expressly reserves and postpones any 
determination;, adjudication or decree herein on the merits 
until after the filing of the Auditor’s report. 

JENNINGS BAILEY, 

Justice. 
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Seen. 

A. L. NEWMYER, 

Att’y for, Heirs. 

STANTON C. PEELLE, 

Atty. for Plaintiff. 

ALFRED D. SMITH, 

A. A. JONES, | 

Att’ys for Heirs. 

LEO A. ROVER, ! 

R. E. LYNCH, | 

Ass’t Corp. Counsel. j 

Report of the Auditor. 

Filed October 24, 1933. 

i 

I 

| 

To the Supreme Court of the District of Columbia! 

I 

The Auditor, to whom the above-entitled cause was re¬ 
ferred, by order of December f>, 1932, respectfully reports 
as follows: 

1. This is a bill brought bv the American Security and 
Trust Company, as Executor of the last will and testament 
of the above-named Mary Ann Spencer, deceased,! to have 
the Court construe said last will and testament! partic¬ 
ularly the provisions of the Fourth or residuary item 
thereof, and to instruct the plaintiff as to the proper course 
to be pursued by it as Executor in the handling and disposi¬ 
tion of the residuary estate of said Mary Anh Spen¬ 
cer. 

61 2. The bill alleges, in part, as follows: 

(Here follows a quotation of Paragraphs III to V[II, both 
inclusive, of the bill of complaint, found elsewhere in the 
record.) 

3. After the filing of certain answers to the bill and an 
intervening petition by the United States of America, and 
the taking of certain depositions, the cause came c|n to be 
heard, and was argued by counsel and submitted to the 

7—6312a 
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Court; and upon consideration thereof, the Court, on No¬ 
vember 23, 1928; filed a memorandum herein, as follows: 

(Here follows the memorandum opinion of Bailey, J., 
found elsewhere in the record.) 


4. Thereafter, certain other depositions were taken and 
filed in the cause. 

5. Thereafter, on March 3, 1931, the plaintiff filed a. sup¬ 
plemental petition herein, showing 1 to the Court, as follows: 

(Here follows a quotation of Paragraphs I to X, both 
inclusive, of plaintiff’s supplemental petition, found else¬ 
where in the record.) 

6. Upon the filing of answers to the foregoing supple¬ 
mental petition, the cause was again argued and submitted 
to the Court, and on June 22, 1932, the Court filed herein 
the following memorandum: 

(Here follows the memorandum opinion of Bailey, J,, 
filed June 22, 1932. and found elsewhere in the record.) 

7. Thereafter, the Court made said order of December 
5, 1932, referring the cause to the Auditor, as follows: 

(Here follows the Order of Reference of December 5, 
1932. found elsewhere in the record.) 


8. In pursuance of this reference, the Auditor set the 
case down for hearing on Fridav, January 27, 1933, at 2:00 
o’clock, P. M., at his office in the Court-house and mailed 
notices thereof to the following named persons: 


02 Messrs. Peelle, Ogilby and Lesh, 1416 F St. X. W., 
Washington, D. C. 

Messrs. Jeffords and Dutton, Insurance Building, Wash¬ 
ington, D. C. 

William W. Bride, Esq., District Building, Washington, 
D. C. 

Alfred D. Smith, Esq., Columbian Building, Washington, 
D. C. 

A. A. Jones, Esq., International Building, Washington, 
D. C. 

Messrs. Lvon & Lvon, Evans Building, Washington, 
D. C. 
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Alvin L. Xewmyer, Esq., 1001 15th Street N. Wj, Wash- 

j 

ington, D. C. 

U. S. Attorney for the District of Columbia. 

0. At the time fixed for said hearing, supra , the Auditor 
proceeded with the hearing and took testimony touching 


the subject-matter of the reference. The taking of testi¬ 
mony not being finished on said date, other hearings were 
held, pursuant to adjournment, or due previous ijotice to 
the parties in interest, on February 9, 1933, February 28, 


1933, Mav 29, 


1933, and June 16, 1933, when the Hearings 


and the taking of testimony were concluded. All the testi¬ 


mony taken was stenographically reported, and a transcript 
thereof, in typewriting, is returned and filed herewith, 
pursuant to the provisions of Equity Rule 64, paragraph 
2, together with all exhibits, vouchers and papers submitted 

in connection with said testimonv. 

•» 


10. Complying with the direction of the Court) in the 
premises, the Auditor, after due and full consideration of 
the proofs, including said depositions, finds and recom¬ 
mends, (in the light of the foregoing memorandums of the 
Court), as follows: 

(a) The Auditor finds that the present value of the es¬ 
tate of said Mary Ann Spencer, deceased, real and per¬ 
sonal, is $ 138 , 408.50 ; and that $ 97 , 829.09 of said estate con¬ 
sists of personalty, and $ 40 , 579.41 thereof consists of 
realtv. 

(b) The Auditor recommends to the Court $7,500.00 as 
a suitable amount to be expended for a site upon which to 

erect a vault and monument for the remains of said 
63 Mary Ann Spencer and those of her parents, and 
$10,000.00 as a suitable amount to be expended for 
such vault and monument. And the Auditor further recom¬ 
mends that such site be acquired in the Congressional 
Cemetery, in the District of Columbia. 

(c) The Auditor finds that the heirs-at-law and next-of- 
kin, of the said Mary Ann Spencer entitled to receive that 
portion of decedent's estate, as to which she died intestate, 
and the portion thereof, both realty and personalty, to 
which each is entitled, are as follows: 
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Names of heirs-at-law of Portion of realty to 

Mary Ann Spencer, deceased. which each is entitled. 


Christopher, J. Spencer. % of *4 of Vs 

Sarah Jane Spencer Blamires. 44 4 4 44 

Violetta Brown, subject to curtesy interest, 
if anv, of Alonzo Brown, husband of 

Elizabeth Spencer Brown. 4 4 4 4 4 4 

Angelina Spencer Gill. Vs of Vi of Vs 

Janet Spencer King. 4 4 4 4 4 4 

Allen Spencer . 4 4 4 4 4 4 

Wilson Spencer . 4 4 4 4 4 4 

Getta Spencer Beaumont. 4 4 4 ‘ 44 

Albert Spencer . 4 4 4 4 4 4 

Edward Spencer . 4 4 4 4 4 4 

Charlotte Spencer Jackson. 4 ‘ 44 44 


Sarah Spencer Inman. Vi of 3 4 of Vf> 

Harriot Spencer Henderson. 4 4 4 4 4 4 

James Spencer. ‘ 4 4 4 4 4 

Annie Spencer North. 4 4 4 * 4 4 

Nancy Spencer Armitage. 1/7 of Vi of Vf> 

Susannah Spencer . 4 4 4 4 4 4 

Sarah E. Spencer. 4 4 4 4 4 4 


Nellie Spencer Pickard. 4 4 4 4 4 4 

64 Jane Spencer Show. 4 4 4 4 4 4 

Emma Spencer Crabtree. 4 4 4 4 4 4 

George Spencer. 4 4 4 4 4 4 

Heirs or devisees of William Hey. Vs of Vi of Vs 

Geo. Herbert Hey. 4 4 4 4 4 4 

John Hev . 4 4 4 4 4 4 

Margaret I. Hey Young. 4 4 4 4 4 4 

Mabel Hey Pyecroft. 4 4 4 4 4 4 

Jonas Oakley Hey. 4 4 4 4 4 4 

Marion Spencer Hey (Wapshott). 4 4 4 4 4 4 

Ambrose E. Hev. 4 4 4 4 4 4 

* 


George Barker Hey . Vi of Vs of Vo 

Mary Agnes Hev. 4 4 4 4 4 4 

Winifred Hey O’Neill. 4 4 4 4 4 4 

Margaret M. E. Hey. 4 4 4 4 4 4 

Mary Copperthwaite . . Vs of Vs of Vs 

Ellen Copperthwaite . 4 4 4 4 4 4 

Alice Copperthwaite, if living; otherwise, to 

those entitled through her. 4 4 4 4 4 4 

Heirs or devisees of Sarah Ann Spencer. . . Vs of Vs 

Jane Elizabeth Hope (Ludwig). 44 
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I 

Names of heirs-at-law of Portion of realty to 

Mary Ami Spencer, deceased. which each is entitled. 

Joseph Hey . 1/7 of Ms of Vo 


Ilarry Spencer Hey 
Marv Alice Hey Dir 
Willie Hev . 


Gilbert Spencer . “ “ \“ 11 

65 Heirs or devisees of Nancy Spencer 

Dennison . 2 /7 of % 

Bettic Spencer Butler. “ 11 

Catherine Spencer Wood. “ “ 

Hannah Jane Tavlor Brobson, if living; 
otherwise, to her heir or heirs, subject to 
curtesy estate of surviving husband, if 

any . Ms of 1 /7 of VS 

Jonathan F. Tavlor. “ “ 

Persons entitled through William Tavlor.. “ f i “ 


James Firth Sunderland 

Harry Sunderland . 

John Firth Sunderland . 


Annie Nutter Hammond. 

Luther Nutter . 

Benj. Spencer Nutter. 

Harry Nutter . 

James Nutter. 

John Wm. Woodward, if living; otherwise, 


Emilv Woodward Fox 
% 

George Woodward . . . 
Susannah Windsor 
Emilv Windsor Dean 

John Windsor . 

Herbert Windsor .... 
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Names of next-of-kin of 
Mary Ann Spencer, deceased. 

Estate of Sarah Spencer Palmer 
Estate of Sarah Ann Spencer. . 


Portion of personalty 
to which each is jentitled. 
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Names of next-of-kin of Portion of personalty 

Mary Ann Spencer, deceased. to which each is entitled. 

Estate of Nancy Spencer Hope . 1/10 

66 Estate of Mary Spencer Hey. “ 

Nancy Spencer Dennison. ‘ ‘ 

Estate of Sarah Ann Spencer Taylor 4 ‘ 

Betty Spencer Butler. “ 

Catherine Spencer Wood. “ 

Estate of Susannah Spencer Sunderland “ 

Estate of Phoebe Sutcliffe. “ 


(d) The Auditor finds that live (5) per cent, of the in¬ 
come of said estate and three (3) per cent, of the principal 
would be a suitable, fair and reasonable allowance to said 
American Security and Trust Company, as compensation 
for its services as such executor, less the commissions or 
compensation heretofore received by it as such executor; 
and the Auditor, accordingly, recommends that such allow¬ 
ance be made to said American Security and Trust Com¬ 
pany. 

(e) The Auditor further finds that Messrs. Peelle and 
Lesli advanced and paid for said American Security and 
Trust Company, Court costs and expenses in connection 
with this suit, amounting to $146.12, and the Auditor recom¬ 
mends that this amount be repaid to them. 

(f) The Auditor further finds that Messrs. Peelle, Ogilby 
and Lesh, as counsel of record for said executor, have ren¬ 
dered and performed professional services for said execu¬ 
tor, for which they have not been paid, which were fairly 
and reasonably worth five thousand dollars, ($5,000.00)*; 
and the Auditor recommends that this amount be allowed 
and paid to them, as compensation and in full settlement for 
said services. 


11. The Auditor further finds that the $7,500.00 herein 
recommended for a site upon which to erect a vault and 
monument for the remains of said Mary Ann Spencer, and 
those of her parents, and the $10,000.00 recorn- 
67 mended as a suitable amount to be expended for such 
vault and monument, together with all expenses in¬ 
curred in connection with the administration of this estate, 
including the commissions allowed to said American Se¬ 
curity and Trust Company and the fee allowed to Messrs. 
Peelle, Ogilby and Lesli, are chargeable against the de¬ 
cedent’s personal estate; and that the remainder of the 
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personal estate is distributable to the next of kill of said 
Mary Ann Spencer. 

12. The Auditor further finds that the real estate, includ¬ 
ing proceeds of sale and all accretions and income, should 
go to the heirs-at-law of said Mary Ann Spencer. 

13. The Auditor makes a charge of five hundred] dollars, 

($500.00), as a fee for his services under said reference, 
including the expense of reporting and transcribing the 
testimony. j 

14. Each of the persons named in paragraph SI hereof, 
has been duly notified of the filing of this report and of the 
respective allowances herein recommended as compensation 
to said executor and attorneys. 

15. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted, 

A. LEFTWICH SINCLAIR, 

i 7 

Auditor. 

Oct. 24. 1933. I 

Order Substituting New Parties Defendant. 

Filed February 15, 1934. 

i 

l 

# * * # # * * 

I 

Upon application of the paternal relatives of Mary A. 
Spencer, deceased, defendants herein, by their counsel of 
record, and upon consideration of the Suggestion filed 
herein by the said defendants the 15th day of February, 
1934, of the deaths of certain defendants and the Revolu¬ 
tion of their respective interests; it is, by the Court, 
6S this 15th dav of February, 1934, ordered: 

I 

1. That, in lieu of defendant Nancy Spencer Hope, who 
is now deceased, Jane Elizabeath Hope Ludwig be, Rnd she 
is hereby, substituted as party defendant in the place and 
stead of said deceased defendant. 

2. That, in lieu of defendant Sarah Ann Spencer, now 
deceased, Joseph Hey, as the duly qualified executor under 
her last will and testament, be, and he is hereby as such, 
substituted as party defendant in the place and stead of 
said deceased defendant, as to her interest in the personal 
property involved herein; and that Joseph Hey, Arthur W. 
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Hey, Sarah Ann Hoy Harrison, Lily Hey, Harry Spencer 
Hev, Marv Alice Dnce and 'Willie Ilev, now defendants 
herein, stand in the place and stead of said deceased defend¬ 
ant as to her interest in the real property involved herein. 

3. That, in lieu of defendant Nancy Spencer Dennison, 
now deceased, Scaife Schofield, as the duly qualified execu¬ 
tor of her estate, be, and he is hereby as such, substituted 
as party defendant in the place and stead of said deceased 
defendant as to her interest in the personal property in¬ 
volved herein: and that Annie Spencer Charlton, Addison 
W. Brobson, Jonathan F. Tavlor, Annabel Tavlor Dough- 
erty, Elsie Kendall, Ruth Lepper, Annie Hammond, Luther 
Nutter, Benjamin Spencer Nutter, Harry Nutter, James 
Nutter, Spencer Sunderland, James Firth Sunderland, 
Harry Sunderland, John Firth Sunderland, and Sarah 
Jane Sunderland, now defendants herein, and Gavthorne 
Hardv Butler* Selena Fletcher, Violetta Rickerbv, Rosa- 
belle Merrill, and Ruth Hunt, be, and thev are lierebv, sub- 
stituted as parties defendant herein, in the place and stead 
of said deceased defendant. 


4. That, in lieu of defendant Hannah Jane Taylor (Brob¬ 
son), now deceased, J. Edward Brobson, her husband, and 
Addison TV Brobson, son, now defendants herein, 
69 stand in the place and stead of said deceased defend¬ 
ant. 


5. That, in lieu of defendant, John William Wood¬ 
ward, now deceased, John William Woodward (junior), 
son, Jennie Aldridge, daughter, and Phoebe Stewart, daugh¬ 
ter, be, and they are hereby, substituted parties defendant 
in the place and stead of said deceased defendant. 

6. That, in lieu of defendant Betty Spencer Butler, now 
deceased, Gavthorne Hardy Butler, soil, Selena Fletcher, 
daughter, Violetta Rickerbv, daughter, and Rosabelle Mer¬ 
rill, daughter, be, and tlie same are hereby, substituted as 
parties defendant in the place and stead of said deceased 
defendant. 


7. That, in lieu of defendant Emily Fox, now deceased, 
Arthur Fox, Benjamin W. Fox, junior, George H. Fox, Her¬ 
bert E. Fox, John W. Fox, Thomas Fox, Lilv Fox, Mabel 

« 

Hampshire, and Nelly Stelling, children of deceased, be, 
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and they are hereby substituted in her place as parties de¬ 
fendant herein. 

DANIEL W. O'DOXOGHUjE, 

Justice. 

We consent to the foregoing Order. 

STANTON C. PEELLE, 

/ i 

Attorney for Plaintiff. 

ALFRED D. SMITH, 

Attorney for the Maternal Relatives j 
of Mary A. Spencer , Deceased. 

Exceptions of Plaintiff to the Report of the Auditor. 

Filed March 8 , 1934. i 


Comes now the plaintiff, American Security and Trust 
Company, a body corporate, executor under the last will 
and testament of Mary Ann Spencer, deceased, and ex¬ 
cepts to the following portions of the report of the Auditor, 
filed herein the 24th day of October, 1933, and for jthe rea¬ 
sons stated: 

70 The plaintiff excepts to the Auditor’s recommen¬ 
dations, as contained in paragraph 10, sitb-para- 
graph (b), on page 12 of the report, wherein the Auditor 
recommended the sum of $7,500.00 as a suitable j amount 
to be expended for a site upon which to erect a v^ult and 
monument for the remains of the said Mary Ann $pencer 
and those of her parents, and $10,000.00 as a Suitable 
amount to be expended for such vault and monument, and 
also that such site be acquired in the Congressional Ceme¬ 
tery, in the District of Columbia; and plaintiff further ex¬ 
cepts to said report insofar as concerns the balance of the 
estate that, by reason of the recommendations just stated, 
will thus remain, under paragraphs 11 and 12 of the Au¬ 
ditor's report on page 17 thereof, for distribution to the 
heirs-at-law and next-of-kin of said Mary Ann Spencer, de¬ 
ceased, though not as to the recommendation of the Auditor 
that all expenses incurred in connection with the [admin¬ 
istration of the estate, including the amounts allowed to 
the executor and the fee allowed to its counsel, are charge¬ 
able against the decedent’s personal estate. 

8—6312a 
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The reasons for plaintiff's exceptions are as follows, 
namely: 

1. That the memoranda of the Court of November 23, 
192S (page 5 of report), and of June 22, 1932 (page 10 of 
report), are erroneous in that they do not furnish a correct 
guide to the Auditor for carrying out the provisions of the 
residuary clause of the last will and testament of said 
decedent. 

2. That said memoranda are inconsistent with each other, 
as will be readily apparent from an examination thereof. 

3. That the Auditor in his report has apparently en¬ 
tirely disregarded the aforesaid memorandum of the Court 
of November 23, 1928. 

4. That if, as the Court and Auditor have apparently 

concluded, it will not be possible to remove the bodies 
71 of Mary Ann Spencer and her parents to Arlington 
National Cemetery, then under a proper construc¬ 
tion of the residuary clause of her last will and testament, 
the entire residue of her estate should be expended for a 
site, vault and monument in some suitable cemetery, since 
the provision of the residuary clause is charitable in char¬ 
acter, in that it provides not only for the remains of the 
testatrix, but also for the remains of her parents, and so 
is primarily for the benefit of others than the testatrix; or, 
in the alternative, at least all of the residuary estate except 
what would be a sufficient amount to provide for the re¬ 
moval and reconstruction of a suitable vault or monument 
and the removal of the remains of the testatrix and her 
parents thereto, should be expended for a site, vault and 
monument, and, under the evidence in the case, the amount 
thus available would be not less than $100,000.00, instead 
of the aggregate of $17,500 recommended by the Auditor. 

5. The recommendation that the site for the proposed 
vault and monument should be in Congressional Cemetery 
is not necessitated by the provisions of the last will and 
testament of the said Mary Ann Spencer, and, in view of 
the fact, as appears from the evidence, that a more de¬ 
sirable and attractive site can be purchased for less money 
elsewhere, the executor should be authorized to use its dis¬ 
cretion and judgment in securing the best site which can be 
had with the means properly available for that purpose. 

The plaintiff not only does not except to any other por¬ 
tions of the Auditor’s report than those above stated, but, 
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on the contrary, approves of the same, and is willing- that 
the Court should confirm the report in all respects except as 
above excepted to. 

PEELLE & LESH, 

By STANTON C. PEELLE| ; 

Attorneys for Plaintiff. 

72 Findings of Fact and Conclusions of Law i 

| 

Filed June 27, 1934. 


This cause came on to be heard upon the pleadingjs filed, 
proceedings had and testimony adduced by the respective 
parties hereto, and, upon consideration thereof, the] Court 
makes the following: 


Findings of Fact. 

1. Mary Ann Spencer, a citizen of the United States and 
a resident of the District of Columbia, died, unmarried, on 
June 8, 1919. She left a last will and testament, blearing 
date the 1st day of August, 1907, which was duly admitted 
to probate and record by this court, holding a Probate 
Court, as a will of both real and personal estate, and let¬ 
ters testamentary were duly granted to the plaintiff, {Amer¬ 
ican Security and Trust Company, a corporation organized 
under the laws in force in the District of Columbia, as the 
executor named therein. Exhibit A, filed with the bill of 
complaint, is a true copy of such last will and testament. 
Said executor has since been engaged in the discharge of 
its duties. 

2. Testatrix was born in Quebec, Canada, but when quite 
young came, with her parents, John Spencer and Catherine 
Spencer, 1o the City of Washington. Her father, {John 
Spencer, died in 1854, and her mother, Catherine Spjmcer, 
on December 20, 1874, both in the District of Columbia, and 
they are buried in Congressional Cemetery, in the District 
of Columbia. Testatrix was employed in the Treasury De¬ 
partment in Washington for about forty years, resigning 
in 1909, at the age of 69 years. While in the Treasury De¬ 
partment, her salary was from $1,400 to $1,600 per year. 
At the time she executed her will, the value of her estate 
was between thirty and forty thousand dollars. After the 
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execution ot the will and after testatrix' resignation from 
the Treasury Department in 1909, she erected a small 

73 apartment house near the present Union Station site, 
which she disposed of after the execution of her will 

at a substantial profit. At the time of her death, June 8, 
1919, she left an estate of approximately $78,000. 

3. The testatrix left no relatives other than collateral 
and none at all living in the District of Columbia, though 
she had several collateral relatives in the United States. 
Most of her relatives, all collateral, are subjects and resi¬ 
dents of England and Scotland. The testatrix and her 
parents lived together in the District of Columbia. 

4. The testatrix was an eccentric person; was one of the 
last women bicycle riders in Washington; was a very 
thrifty person and did not spend much money for her per¬ 
sonal use. She was verv energetic and industrious and bv 
her own efforts and habits of living, which were simple 
and modest, she accumulated the greater part of the prop¬ 
erty of which she was possessed at the time of her death, 
though the piece of real estate in the District of Columbia, 
upon which she erected a small apartment house, was in¬ 
herited by her from her father. At the time of the hear¬ 
ing before the Auditor, testatrix’ estate, with accumulated 
income, amounted to approximately $140,000. 

5. The intention of the testatrix was not that her entire 
residuum, which at the time of her death was approxi¬ 
mately Eighty Thousand Dollars, be expended for the pur¬ 
chase of a burial lot, and the erection of a vault or monu¬ 
ment in any cemetery other than Arlington, but that a rea¬ 
sonable amount be expended for the erection of a monu¬ 
ment and vault, in keeping with her station in life and 
that of her parents and in view of her lack of near rela¬ 
tives, the remainder being reserved for the expense of 
moving her body and those of her parents to Arlington 
Cemetery and the erection of the proper monument there. 

Arlington Cemetery at the time of testatrix’ death 

74 was not, and is not now, open to the public for burial, 
and there is no reason to believe it will be in any 

definite future time. 


6. At the time of the execution of the will and since its 
execution, it has been impossible to obtain burial of the 
testatrix and/or her parents at the Arlington National 
Cemetery and that there is no likelihood that Arling- 
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toil Cemetery will be open to the public, but,! on the 
contrary, that it will not be open to the public, because of 
the limitation of space in recent years at the cemeiery and 
the restrictions placed thereon by Congress. 

7. The cost of taking down a mausoleum costing about 
$10,000 and erected in the District of Columbia, removing 
the material thereof to Arlington National Cemeterv and 
there re-erecting the same, would be about $2,400. 

8. The heirs-at-law and next-of-kin of testatrix ]and the 
proportions in which they are entitled to sharel in the 
property, real and personal, of which testatrix dieid intes¬ 
tate, are correctly set forth in the Auditor’s report, as 
filed in this cause, except in those cases in which substitu¬ 
tions have been made in this cause of parties succeeding to 
the rights and interests of such of said heirs-at-law and 
next-of-kin as have since died. Said report of the Auditor, 
except insofar as the same recommends that the site for 
the proposed vault or monument be limited to Congres¬ 
sional Cemetery, is confirmed and made a part qf these 
findings of fact. 


Conclusions of Law. 


1. The interpretation of the will and particularly the 
provisions of the fourth or residuary item thereof is that 
the testatrix did not intend that all of her residuary estate 
should be used for the expense of her funeral, the purchase 
of a burial lot and the erection of a vault or monument, in 
anv cemeterv, other than Arlington Cemeterv. butjonlv a 
suitable amount, the remainder being reserved for the 

expense of moving the bodies to Arlington Cemetery 
75 and the erection of the proper monument there. 

And inasmuch as Arlington Cemetery is not open 
to the public, and there is no reason to believe it will be in 
any definite future time, the bequest for the removal of the 
bodies to Arlington Cemetery and the erection of a vault 
and monument there for final burial is void and thej testa¬ 
trix died intestate to that extent as to both real anjd per¬ 
sonal property. j 

2. The word “ suitable” in the fourth clause of the will, 
has reference to the amount of the testatrix’ estate, her sta¬ 
tion in life and that of her parents and her lack of near rela¬ 
tives. 

JENNINGS BAILEY, 

J usfice. 

\ 
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The Court hereby allows the plaintiff an exception to the 
overruling* by the Court of plaintiff’s objection to the first 
sentence of paragraph 5 of the foregoing findings of fact, 
upon the ground that the same is primarily a statement of 
conclusions of law. 

JENNINGS BAILEY, 

Justice. 

Fnial Decree. 

Filed June 27, 1934. 


This cause came on for hearing upon the exceptions filed 
herein by the plaintiff to the report of the Auditor filed in 
this cause, and, having been argued bv counsel and dulv 
considered by the Court, it is, by the Court, this 27th day of 
June, 1934, 

Ordered that sub-paragraphs (a), (d), (e) and (f) of 
paragraph 10 and all of paragraph 13 of said report, to 
which no exceptions have been filed, be, and the same are 
hereby, in all respects ratified, approved and confirmed, and 
the plaintiff is hereby authorized to pay forthwith, out of 
the personal estate in its hands, the allowances therein pro¬ 
vided, the same consisting of commissions to the plain- 
76 tiff for its services as executor herein of five (5) per 
centum of the income of said estate and three (3) per 
centum of the principal thereof, less any commissions or 
compensation heretofore received by it on account thereof, 
the sum of $146.12 to plaintiff’s counsel of record herein in 
reimbursement of costs and expenses advanced by them in 
this suit, together with the further sum of Five Thousand 
Dollars ($5,00Q) in full compensation for their services 
herein to the date of the report of the Auditor, and the sum 
of Five Hundred Dollars ($500) to the Auditor as the fee 
for his services under the order of reference herein; but 
consideration of the remaining findings and recommenda¬ 
tions in said report and of the aforesaid exceptions thereto 
are reserved for action in the decree next hereinafter fol¬ 
lowing : 

And thereupon, this cause came on for final hearing upon 
the pleadings filed and proceedings had herein, and the evi¬ 
dence adduced by the respective parties hereto, and, having 
been argued by counsel for the respective parties, and duly 
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considered bv the Court, it is, by the Court, the dav and vear 

• 7 7 m/ 7 * I • 

hereinbefore stated, adjudged, ordered and decreejl: 


i 

1. That tlie true and correct interpretation of tlnj last will 
and testament of said Mary Ann Spencer, deceased!, bearing- 
date the 1st day of August, 1907, a true copy wherebf is filed 
with the bill of complaint as Exhibit A, and particularly of 
the provisions of the fourth or residuary item tlJereof, is 
that the testatrix did not intend that the sum of One Hun¬ 
dred Thousand Dollars ($100,000), or the bulk thereof, 
should be used for the expenses of her funeral, the purchase 
of a burial lot, and the erection of a vault or monujnent for 
her parents and herself, in any cemetery, other than Ar¬ 
lington (’emetery, but only a suitable amount, the remainder 
being reserved for the expense of moving the bodies 
77 to Arlington Cemetery and the erection of the proper 
monument there; and inasmuch as Arlington Ceme¬ 
tery is not open to the public and there is no reason to be¬ 
lieve that it will be in any definite future time, the bequest 
for the removal of the bodies to Arlington Cemetery and the 
erection of a vault and monument there for final l)urial is 
void, and the testatrix died intestate to that extent as 1o 
both real and personal property. That the word “suitable” 


has reference to the amount of testatrix’ estate, lieil station 
of life and that of her parents, and her lack of near rela¬ 
tives. 

2. That the proposed interpretation of the said last will 
and testament as contained in Paragraphs TIT, V, and VI of 
plaintiff's said supplemental petition is not the truje inter¬ 
pretation of said last will and testament, and that the 
prayers of said petition based upon said alleged interpreta¬ 
tion be, and the same are hereby, denied. 

3. That, accordingly, the plaintiff’s exceptions to sub- 
paragraph (b) of paragraph 10 and to paragraphs 11 and 
12 of the Auditor’s report are hereby overruled; and sub- 
paragraphs (b) and (c) of paragraph 10 of the aforesaid 
report of the Auditor, and also paragraphs 11 and 121of said 
report, with the exception of the recommendation jin said 
sub-paragraph (b) that the site to be acquired for said vault 
or monument be in the Congressional Cemetery, in the Dis- 
triet of Columbia, are hereby ratified, approved and con¬ 
firmed, and the plaintiff, as executor herein, and out of the 
personal estate of the decedent in its hands, is hereby au- 
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thorized and empowered to expend up to but not to exceed 
the sum of Se\ten Thousand Five Hundred Dollars ($7,500) 
for a site, in Congressional Cemetery or such other ceme¬ 
tery in the District of Columbia, as it may deem advisable, 
and up to but not exceeding the sum of Ten Thousand Dol¬ 
lars ($10,000) for a vault or monument, for the re- 
7S mains of the decedent and her parents, as recom¬ 
mended in said sub-paragraph (b) of paragraph 10 
and in paragraph 11 of said report, as hereby approved. 

4. That, after deduction from the personal estate of the 
decedei# of the allowances contained in sub-paragraphs 
(d), (e) and (if) of paragraph 10 of the Auditor’s report 
aforesaid, as hereby authorized and directed at the begin¬ 
ning of this decree,,and not to exceed the amounts of Seven 
Thousand Five Hundred Dollars ($7,500) for a site and Ten 
Thousand Dollars ($10,000) for a vault or monument, 
as authorized in tin* next preceding paragraph 
hereof, the remainder of testatrix’ estate, less any further 
expenses of administration, shall be distributed by plain¬ 
tiff as follows, namely: The remainder of the personal 
estate, as found by the Auditor, to the next-of-kin of the 
testatrix, as found by the Auditor in sub-paragraph (e) of 
paragraph 10 of said report and/or those since substituted 
herein for any of those who are dead, and in the propor¬ 
tions found by the Auditor, and the real estate of said dece¬ 
dent to her heirs-at-law as found by the Auditor in said sub- 
paragraph (c) of paragraph 10 of his report and/or those 
since substituted herein for any of those who are dead, and 
in the proportions found by the Auditor. 

5. This cause is hereby retained for such further orders, 
proceedings and decrees as to the Court may seem meet in 
the premises. 

JEXNIXGS BAILEY, 

Justice. 


From paragraphs numbered 1, 2, 3 and 4 of the foregoing 
decree, but only from such paragraphs thereof, the plain¬ 
tiff, American Security and Trust Company, executor un¬ 
der the last will and testament of Mary Ann Spencer, de¬ 
ceased, in open Court, notes an appeal to the Court of Ap¬ 
peals, which is hereby allowed, and the penalty of 
79 the undertaking on appeal is hereby fixed at the sum 
of One Hundred Dollars ($100) or, in lieu thereof, a 
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deposit of Fifty Dollars ($50), in cash, in the registry of 
the Court. 

JENNINGS BAILEY, 

Justice. 

Memorandum. j 

July 13, 1934. $50 deposited by Paul E. Lesh for appeal 
in lieu of bond on behalf of plaintiff. j 

Notice of Appeal by Intervener. 

Filed July 18, 1934. 

iff. * j* * if; # 

The intervener, the Vestry, Washington Parish), Christ 
Protestant Episcopal Church, notes an appeal froijn Para¬ 
graphs 1, 2, 3 and 4 of the final decree in this caude dated 
the 27th day of June, 1934, but only from such paragraphs 
thereof, and said appeal, of said intervener, to the United 
States Court of Appeals for the District of Columbia, is 
hereby allowed; the penalty of undertaking on appeal is 
hereby fixed at $100, or in lieu thereof a deposit o| $50 in 
cash in the registry of the Court. 

PEYTON GORDON, 

Justice. 

I 

Service of copy of notation and citation acknowledged 
this 18th dav of Julv, 1934. No objection to amount of bond. 

ALVIN L. NEWMYER, 

BvD. G. BRESS, 

AtVy for Defendants. 
STANTON C. PEELLEj 
P. E. L., 1 

Att'y for Plff. j 

80 Citation. 

Issued July IS, 1934. 


The President of the United States of America to the Un¬ 
known Heirs-at-Law and Ncxt-of-Kin of Mary Ann!Spen¬ 
cer Deceased, et ah, Defendants; Alvin L. Newmver, 
Esquire, Attorney for Defendants, Greeting: 

You are hereby cited and admonished to be and appear 
at the United States Court of Appeals for the District of 

9—6312a 
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Columbia, upon the docketing the cause therein, under and 
as directed by the rules of said Court, pursuant to an ap¬ 
peal noted in the Supreme Court of the District of Colum¬ 
bia, on the 27th day of June, 1934, wherein American Secu¬ 
rity and Trust Company, Executor under the last will and 
testament of Mary Ann Spencer, deceased, plaintiff, and 
the Vestry, Washington Parish, Christ Protestant Episco¬ 
pal Church, intervener, appellants, and you are appellees, 
to show causej if any there be, why the judgment—decree— 
rendered against the said appellants, should not be cor¬ 
rected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Chief Justice of the Supreme 
Court of the District of Columbia, this 18" dav of Julv, in 
the year of our Lord one thousand nine hundred and thirty- 
four. 

[seal. ] i FRANK E. CUNNINGHAM, 

Cirri;. 

By HARRY M. HULL, 

i Assistant Clerk. 


Service of the 
July, 1934. 


81 


above Citation accepted this 18th day of 

ALVIN L. NEWMYER, 
BvD. G. BRESS, 

Attorney for Appellee. 

Memorandum 


July IS, 1934. $50 deposited by Edwin C. Dutton for 

Vestry, Washington Parish, in lieu of bond on appeal. 

Plaintiff's Assignment of Errors. 

Filed July 28, 1934. 

# 5* Sft * * * 

Comes now the plaintiff, American Security and Trust 
Company, Executor under the will of Mary Ann Spencer, 
deceased, and says that in the record and proceedings in 
the above-entitled cause there is manifest error in this, to 
wit: 

1. The Court erred in holding that, by a proper construc¬ 
tion of the last will and testament of Mary Ann Spencer, 
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deceased, and particularly the provisions of the fourth or 
residuarv item thereof, the testatrix did not intend that the 
bulk of her estate should be used for the expense^ of her 
funeral, the purchase of a burial lot, and the erection of a 
vault or monument for her parents and herself, ^nd that 
not to exceed tlie sum of $7,500.00 should be expended for 
the purchase of a site and not to exceed the sum of $10,- 
000.00 for a vault or monument. i 

2. The Court erred in refusing to hold and determine 
that, by a proper construction of said last will and testa¬ 
ment, and particularly by the provisions of the fourth or 
residuarv item thereof, the entire residuarv estate of said 
decedent should be used for the purchase of a site and the 
erection of a vault or monument for the remains of the tes¬ 
tatrix and her parents, or, in the alternative, that the bulk of 
said estate should be so used. ! 


3. The Court erred in holding that the testatrix flied in¬ 


testate as to any of her real or personal estate, and! also in 
holding the same distributable, respectively, to her lieirs-at- 
law and next-of-kin. 



4. The Court erred in refusing to hold t 
testatrix died testate as to all of her real a 


lat the 
id per¬ 


sonal estate, and that no part of either thereof is distrib¬ 
utable to her heirs-at-law and next-of-kin. 

5. The Court erred in overruling the exceptions of the 
plaintiff to the report of the Auditor and in confirming the 
portions of said report which recommended a limit of $7,500 
for the purchase of a site and a limit of $10,000 for the 
erection of a vault or monument, and also the portions 
which reported an intestacy as to the real estate owned by 
decedent at her death and as to the bulk of the personalty 
then owned by her, and that the same was distributable, re¬ 
spectively, to her heirs-at-law and next-of-kin. 


6. The Court erred in including in its findings of fact, 
and in finding as facts, the matters set forth in tlfe first 


sentence of paragraph 5 of such findings of fact. 

7. The Court erred in refusing to find, as matters c|f fact, 
the, statements set forth in the first sentence of paragraph 
5 of the findings of fact. | 


PEELLE, LESH & DRAIN, I 
By STANTON C. PEELLE, 

7 . I . 

Attorneys for Plaintiff. 
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Service of copy of tlie foregoing before filing is hereby 
acknowledged. 

; ALV1X L. XEWMYER, 

LYON & LYOX, 

DAVID G. DRESS, 

ALEX. PRESCOTT, 

Attorneys for Defendants. 
Nancy Spencer Hope et at. 

A. A. JOXES, ‘ 

ALFRED D. SMITH, 

Attorneys for Defendants. 
Maternal Heirs and Next-of-Kin. 
LESLIE C. GARXETT, 

U n it ed St at es Att'//, 

Per J. J. W., 

Attorney for Intervener. United States. 

E. BARRETT PRETTYMAX, 

R. S., 

Attorney for Defendant. 
District of Columbia. 
EDWJX C. DUTTOX, 

Attorney for Intervener , 
Vestry of Washington Parish. 

83 1 ntervcner's Assignment of Errors. 

Filed Jnlv 28, 1934. 


Xow conies the Vestry, Washington Parish, Christ Prot¬ 
estant Episcopal Church (Congressional Cemetery), In¬ 
tervener, in this cause, and tiles this its assignment of 
errors, and savs the trial court erred— 


1. In holding that testatrix, Mary Ann Spencer, de¬ 
ceased, did not intend that the residue of her estate, as 
set out in the fourth item of her will, should be used to pur¬ 
chase a burial lot and erect a monument to her parents and 
herself: 

2. In decreeing that only $7,500 of decedent’s estate be 
expended in the purchase of a site, and not more than 
$10,000 be used to erect a vault or monument to her parents 
and herself; 


UNKNOWN HEIRS-AT-LAW, ETC. 


69 


3. In holding that testatrix died intestate as to any part 

of her estate, and that a part thereof was distributable to 
her heirs-at-law and next-of-kin; j 

4. In not confirming that part of the Auditor]s report 
recommending that Hie site be acquired for the {vault or 
monument in Congressional Cemetery, in the District of 
Columbia; and in decreeing that the Executor acquire a 
site in “such other cemetery in the District of Columbia, 
as it mar deem advisable.” 

EDWIN C. DUTTOjs 7 , 
Attorney for Intervener. 


Copy of the aforegoing assignment of errors seijved this 
28th day of Julv, 1934. | 

ALVIN L. NEWMYER, 
DAVID CL BRESS, 

Attorneys for Defendants. 

84 Designation of Record on Appeal. 

Filed July 28, 1934. 


The Clerk of the Court will please prepare a transcript 
of record for appeal and include therein the following: 

1. Bill of complaint and exhibit, tiled May 15, 1924. 

2. Answer of defendant, District of Columbia, filed June 
20, 1924. 

3. Intervening petition of Vestry of Washington Parish, 
filed April 24, 1925, with fiat. 

4. Answer of defendants, Nancy Spencer Hope et al. and 

exhibit, filed July 29, 1925. j 

5. Amendment to answer of said defendants, fil^d Sep¬ 
tember 21, 1925, with fiat. j 

6. Order granting United States leave to intervene, en¬ 
tered April 9, 1926. i 

7. Intervening petition of United States, filed April 9, 
1926. 

8. Memorandum opinion of Bailey, J., filed November 
23, 1928. 

9. Supplemental petition of plaintiff, filed March 3, 1931, 

with hut. | 

10. Answer of defendant, District of Columbia, <o sup¬ 
plemental petition, filed March 10,1931. 
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11. Answer of defendant heirs and next-of-kin to said 
petition, filed May 7, 1931. 

12. Answer of Vestry of Washington Parish to said 
petition, filed May 12, 1931. 

13. Answer of D. C. Commissioners to said petition, filed 
May 26, 1931. 

14. Answer of defendant United States to said petition, 
filed May 29, 1931. 

15. Answer of further heirs and next-of-kin to said pe¬ 
tition, filed June 15, 1931. 

16. Memorandum opinion of Bailev, J., filed June 22, 
1932. 

17. Motion of defendants to refer cause to Auditor, tiled 
December 5, 1932. 

18. Order referring cause to Auditor, entered December 
5, 1932. 

85 19. Report of Auditor, filed October 24, 1933. 

(Please, omit portions of bill of complaint, memo¬ 
randum opinions of Court, and portions of supplemental 
petition which are quoted at length, pp. 1-11 of said report, 
simply stating what the quoted parts are which are 
omitted.) 

20. Order making substitutions for deceased defendants, 
entered February 15, 1934. 

21. Exceptions of plaintiff to report of Auditor, filed 
March 8, 1934. 

22. Findings of fact and conclusions of law, with nota¬ 
tion of exception allowed plaintiff, filed June 27, 1934. 

23. Final decree, with notation of appeal and fixing of 
undertaking, entered June 27, 1934. 

24. Deposit by plaintiff of $50.00 in cash in lieu of under¬ 
taking on appeal, made July 13, 1934. 

25. Appeal noted by Vestry of Washington Parish and 
undertaking fixed, July IS, 19*34. 

26. Citation on said appeal and return, filed July 18,1934. 

27. Deposit by Vestry of Washington Parish of $50.00 
cash in lieu of undertaking on appeal, made July 18, 1934. 

28. Assignment of errors by plaintiff, filed July 2S, 1934. 

29. Assignment of errors bv Vestry of Washington 
Parish, filed Julv 28, 1934. 

30. This designation. 

PEELLE, LESH & DRAIN, 

By STANTON C. PEELLE, 

Attorneys for Plaintiff. 
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Service of copy of the foregoing before filing is hereby 
acknowledged. 

ALVJX L. NEWMYER, i 

LYON & LYOX, 

DAVID G. BRESS, 

ALEX. PRESCOTT, 

Attorneys for Defendants, 

Nancy Spencer Hope ct al. 

A. A. JONES, 

ALFRED D. SMITH, I 

Attorney- for Defendants, Ma¬ 
ternal Heirs and Next-of-Kin. 

86 LESLIE C. GARXETT, j 

United States Att’y, 

Per J. J. AY., 

Attorney for Intervener, 

United States. 


E. BARRETT PRETTYMAN, 

R, S., 

Attorney for Defendant, 

District of Columbia. 
EDWIN C. DUTTON, j 

Attorney for Intervened, 
Vestry of Washington Parish. 

87 Supreme Court of the District of Columbia) 

United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme (t'ourt of 
the District of Columbia, herebv certify the fqregoing 
pages numbered from 1 to 86, both inclusive, to be a true 
and correct transcript of the record according to di rections 
of counsel herein filed, copy of which is made part] of this 
transcript, in cause No. 42595, in Equity, wherein Ameri¬ 
can Security and Trust Company, a body corporate, Ex¬ 
ecutor under the last will and testament of Majy Ann 
Spencer, deceased, is plaintiff, and the Unknown E[eirs-at- 
Law and Next-of-Kin of Mary Ann Spencer, Deceased, and 
The District of Columbia, a municipal corporation, are de¬ 
fendants, as the same remains upon the files and or record 
in said Court. 
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In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of September, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Ass’t Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6312. American Security and Trust Company, Ex¬ 
ecutor, etc.. Appellants, vs. The Unknown Heirs-At-Law 
and Next-of-Kin of Mary Ann Spencer, Deceased, et al. 
United States Court of Appeals for the District of Co¬ 
lumbia. Filed Sep. 20, 1934. Henry W. Hodges, Clerk. 
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IX THE 


Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA ! 


April Term 1934. 


Xo. 6312. 


American Security and Trust Company, Executor 
under the will of Mary Ann Spencer, Deceased, etc., 


The Unknown Heirs-at-law and Xext-of-Ktn of Marv 
Ann Spencer, Deceased, et al. 


BRIEF IN BEHALF OF APPELLANT, AMERICAN 
SECURITY AND TRUST COMPANY, EXECUT<}R. 


This is an appeal by the American Security and 
Trust Company, a body corporate, as executor under 
the last will and testament of Mary Ann Spencer, (de¬ 
ceased, from paragraphs 1, 2, 3 and 4 of a decree of |he 
Supreme Court of the District of Columbia, sitting! as 
an Equity Court, overruling the exceptions of this <jip- 





pellant to certain portions of the report of the Auditor, 
ratifying and confirming such report, and construing 
and interpreting the residuary provisions of said last 
will and testament. 


STATEMENT OF FACTS. 

This suit was begun by a bill in equity filed by the 
American Security and Trust Company, as executor 
under the last will and testament of Mary Ann Spen¬ 
cer, late of the District of Columbia, deceased, for a 
construction of the residuary provisions of that will. 
(K. 2-10) These provisions related to the erection 
of a vault and monument. The original parties named 
as defendants were Miss Spencer’s unknown heirs-at- 
law and next-of-kin and the District of Columbia, the 
latter because if there were a partial intestacy as to 
personal estate and no next of kin to take, such intes¬ 
tate personalty would escheat to the District of Colum¬ 
bia. The United States was not named as a party de¬ 
fendant because, in spite of possible rights in case of 
the escheat of intestate realty, it could not be named 
under the law, but it later intervened, as did also the 
Vestry, Washington Parish, Christ Episcopal Church, 
the owner of Congressional Cemetery. (R. 12-15, 21- 
22.) In response to the order of publication, more than 
eighty persons appeared, claiming to be heirs-at-law 

and next-of-kin of the decedent and thus entitled to anv 

•> 

real and personal property of which she died intestate. 
(R. 15-20, photo lithograph p. 24.) 

The further facts material to a construction of Miss 
Spencer's will, as set forth in the Court’s Findings of 
Fact, (R. 59-61) are as follows: 

The testatrix, Mary Ann Spencer, died a resident 
of the District of Columbia and unmarried on June 8, 



1919. She was born in Quebec, Canada, but when quite 
young' came, with her parents, John S. and Catherine 
Spencer, to the City of Washington. Her father,jjohn 
Spencer, died in 1854, and her mother, Catherine jSpen- 
cer, in 1874, and both are buried in Congressional [Cem¬ 
etery, District of Columbia. j 

The testatrix was employed in the Treasury Depart¬ 
ment in Washington for about forty years, resigning 

in 1909 at the age of sixtv-nine vears. Her salarvl dur- 

• * * • 

ing this period was from $1400 to $1600 per year. 

She executed her last will and testament on August 
1, 1907, and at that time the value of her estate was 
between Thirty and Forty Thousand Dollars. There- 
after, she built a small apartment house near the pres¬ 
ent Union Station site, which she disposed of at a sub¬ 
stantial profit, and, at the time of her death, on June 8, 
1919, she left an estate of approximately $78,000, which 
now, with accumulations, amounts to about $140,000. 

The testatrix was known as eccentric, apparently be¬ 
cause she chose to continue riding a bicycle after jnost 
women had discontinued the practice, and because of 
her unusually frugal habits and mode of living. 

The testatrix left no relatives, other than collateral, 
and none at all living in the District of Columbia, 
had several collateral relatives in the United St 
but most of her relatives, all collateral, reside in 
land and Scotland. There is nothing in the recorjd to 
show that the teslatrix ever saw or communicated with 
anv of these relatives in anv wav. 

Miss Spencer's last will and testament of August 1, 
1907, was, after her death, duly admitted to prolate 
and record by the Supreme Court of the District of 
Columbia, holding a Probate Court, as a will of t>oth 
real and personal estate, and letters testamentary were 


She 

Mes, 

dug- 
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duly granted to the American Security and Trust Com¬ 
pany, the corporation named therein as executor. 

This will, (R. 8-10) after the usual preliminary pro¬ 
visions, provided for two legacies, aggregating $4,000 
and then continued: 

‘‘Fourth. All the rest, residue, and remainder 
of my estate shall be expended on vault and suit- 
a be inoim nit". (being clearly intended, of course, 
for “suitable monument”.) 


Powers are then given the American Securitv and 
Trust Company in the handling of the estate, whether 
acquired before or after the making of the will, and 
the will then continues: 

“As soon as Arlington Cemetery shall be opened 
for the burial of the Public I desire to have the re¬ 
mains of my parents, John and Catherin Spencer, 
removed from Congressional Cometerv to Aiding- 

W t o 

ton Cemeterv for final burial. I desire to be buried 
with my parents.” 


The next and concluding paragraph names the Amer¬ 
ican Security and Trust Company to be executor, re¬ 
lieves it from giving bond, and provides that the will 
“shall operate upon and pass all real estate hereafter 
acquired and owned by me at the time of my death, and 


dial! take effect as if made on the last dav of mv life.” 


The Court further found, (R. GO-61) that Arlington 
Cemetery is not open to the public for burial and the 
likelihood is that it will not be open to the public be¬ 
cause of the limitation of space in recent years and the 
restrictions placed thereon by Congress. 

The Court, over the objection of this appellant, that 
the so-called finding of fact was primarily a conclusion 






of law, insisted upon including in the findings pf fact 
the following: 

The intention of the testatrix was npt that 
her entire residuum, which at the time of her death 
was approximately Fighty Thousand Dollars, be 
expended for the purchase of a burial lot, and the 
erection of a vault or monument in anv cemetery 
other than Arlington, but that a reasonable 
amount be expended for the erection of a imonu- 
ment and vault, in keeping with her station;in life 
and that of her parents and in view of her lack of 
near relatives, the remainder being reserved for 
the expense of moving her body and those of her 
parents to Arlington Cemetery and the erection of 
the proper monument there.” (R. GO.) 


To the inclusion of this provision in the Findings of 
Fact, the plaintiff was duly allowed an exception (R. 
02 ). 

I 

The Court then found as conclusions of law and de¬ 
creed that the true and correct interpretation < f said 
will, and particularly of the provisions of the fourth or 
residuary item thereof is that the testatrix did not in¬ 
tend that the sum of $100,000 or the bulk thereof, 
should be used for the expenses of her funeral, the pur¬ 
chase of a burial lot and the erection of a vajult or 
monument for her parents and herself in any ceijietery 
other than Arlington Cemetery, but only a suitable 
amount, the remainder thereof being reserved f|nr the 
expenses of removing the bodies to Arlington Ceme¬ 
tery and the erection of the proper monument there, 
and since Arlington Cemetery is not open to the public 
and there is no reason to believe that it will be in any 
definite future time, the bequest for the removal jof the 
bodies to Arlington Cemeterv and the erection of a 
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vault and monument there for final burial is void, and 
the testatrix died intestate to that extent as to both 
real and personal property; that the word “suitable” 
in the fourth clause of the will, has reference to the 
amount of the testatrix' estate, her station in life and 
that of her parents and her lack of near relatives. (R. 
61-63.) 

The decree thereupon proceeded to authorize the ex¬ 
penditure by the executor of $7500 for a site in Con- 
UTessional Cemeterv, or such other cemeterv in the 
District of Columbia as the executor might deem ad- 
visable and not to exceed tin* sum of $10,000 for a vault 
or monument for the remains of tin* decedent and her 
parents, with further provisions that, after deduction 
of these expenses and allowances, the remainder of the 
personal estate should pass to the next of kin of the 
decedent or those substituted for any who had died, 
and that the real estate of the decedent should pass to 
her heirs-at-law or those since substituted for any who 
are dead, and in the proportions found by the Audi¬ 
tor. (R. 64.) 

From paragraphs numbered 1, 2, 3 and 4 of this de¬ 
cree, this appellant, as executor of the last will and 
testament of said decedent, and by leave of the Pro¬ 
bate Court, has brought its appeal to this Court, in a 
desire to fulfill its duty in carrying out. as far as pos¬ 
sible, the wishes of tin* testatrix as to the use to be 
made of her own property and estate. As appears from 
the record, aside from the intervener, the owner of 
Congressional Cemeterv, there is no one else inter- 
ested in upholding the testatrix' wishes. 



ASSIGNMENT OF ERRORS. 


This appellant has duly assigned and now relies up¬ 
on the following assignment of errors (R. (i6-67). 

1. The Court erred in holding that, by a propler con¬ 
st met ion of the last will and testament of Ma(y Ann 
Spencer, deceased, and particularly the ])rovisions of 
tin* fourth or residuary item thereof, the testatrix did 
not intend that tin* bulk of her estate should be used 
for the expenses of her funeral, tin* purchase of a 
burial lot, and the erection of a vault or monument for 
her parents and herself, and that not to exceed t le sum 
of $7,500.00 should be expended for the purchase of a 
site and not to exceed the sum of $10,000.00 for a vault 
or monument. 

2. The Court erred in refusing to hold and determine 
that, by a proper construction of said last w 11 and 
testament, and particularly by the provisions of the 
fourth or residuarv item thereof, the entire residuary 
estate of said decedent should be used for the purchase 
of a site and the erection of a vault or monument for 
the remains of the testatrix and her parents, or,j in the 
alternative, that tin* bulk of said estate should be so 
used. 

:h The Court erred in holding that the testatrix died 
intestate as to any of her real or personal estate, and 
also in holding the same distributable, respectively, to 
her heirs-at-law and next-of-kin. 

4. The Court erred in refusing to hold that the tes¬ 
tatrix died testate as to all of her real and personal 
estate, and that no part of either thereof is distribu¬ 
table to her heirs-at-law and next-of-kin. 

5. The Court erred in overruling the exceptions of 
the plaintiff to the report of the Auditor and in con¬ 
firming the portions of said report which recommended 
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a limit of $7,500 for the ]>urehase of a site and a limit 
of $10,000 for the erection of a vault or monument, and 
also the portions which reported an intestacy as to the 

real estate owned bv decedent at her death and as to 

* 

the bulk of the personalty then owned by her, and that 
the same was distributable, respectively, to her heirs- 
at-law and next-of-kin. 

0. The Court erred in including in its findings of fact, 
and in timlin^ as facts, the matters set forth in the 
first sentence of paragraph 5 of such findings of fact. 


ARGUMENT. 

The question involved in this appeal is as to the 

proper construction to be given to the fourth or residu- 

arv item of the last will and testament now before this 
♦ 

Court. 

The material parts of this item are as follows: 

“Fourth. All the rest, residue, and remainder 
of my estate shall be expended on vault and suit- 
a be monu mt." 


Then, following the giving of powers to the executor 
both as to before and after ‘acquired real estate, the 
item continues: 

“As soon as Arlington Cemetery shall be op¬ 
ened for the burial of the Public I desire to have 
the remains of my parents, John and Catherin 
Spencer, removed from Congressional Cemetery 
to Arlington Cemetery for final burial. I desire 
to be buried with my parents/’ 


Then follow the provisions naming the executor and 
providing that the will shall operate upon and pass all 
after acquired real estate and take effect as if made on 
the dav of death. 
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THE DIRECTION THAT THE ENTIRE RESIDUE 
SHALL BE EXPENDED ON A VAUL^ AND 
SUITABLE MONUMENT IS CLEAR, UNEQUI¬ 
VOCAL AND MANDATORY. 

i 

It will be noted at once that the provision in the first 
sentence of this item is mandatory: “All the rent, resi- 
due, and remainder of my estate shall hr expended” 
on vault and suitable monument. This provision is 
one which is clear, explicit and in every respect capa¬ 
ble of being fulfilled. 

The remaining- provisions as to the burial of testa¬ 
trix' parents and herself in Arlington Cemetety are 
separated from the first provision by an intervening* 
paragraph and are not mandatory but expressed as 
desires, “I desire”. 

The desire of the testatrix that she should be buried 
with her parents can readily be fulfilled upon the car¬ 
rying- out of the mandatory direction that all (j)f the 
rest, residue and remainder of her estate shall be ex¬ 
pended on vault and suitable monument. 

The desire, however, that the remains of her parents 
should be removed to Arlington Cemetery for final 
burial and that she should be buried there with them 
can not be fulfilled; but that does not in anv wav fairlv 
give rise to the inference that, since Arlington Ceme¬ 
tery is not and probably will never be opened to the 
public, the mandatory provisions in the first sentence 
are to be disregarded entirely or even in part, fo|r the 
mandatory provisions are not in any way made con¬ 
tingent upon Arlington Cemetery being opened to the 
public. 

Reading the will as a whole, and making a reason¬ 
able effort to arrive at the real intent of the testatrix 
as there expressed, it is quite apparent, and especially 
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so in the li"ht of the remoteness of her nearest 


rela¬ 


tives and her lack of interest in them, as also their lack 
ot interest in her, that the testatrix desired the entire 
residue of her estate, whatever it inisdit amount to at 
the time of her death, devoted to the erection of a 
vault and suitable monument, and this she directed 
in no uncertain terms. She said it “shall be ex¬ 
pended" for that purpose. 

r l lie Court below, however, has taken the word “suit¬ 
able" out of its setting, and has said that it “has ref¬ 
erence to the amount of testatrix’ estate, her station 
of life and that of her parents, and her lack of near 
relatives." (R. 63) 

We respectfully submit that, when this word is used 
in conjunction with the mandatory direction that the 
entire rest, residue, and remainder of estate shall be 
expended for a vault and suitable monument, the word 

“suitable*’ can onlv have reference to the suitabilitv 

* • 

of the vault and monument from the standpoint of the 
amount of the residuum directed to be expended, to the 


fact that the vault and monument is to be for the re¬ 
mains of the testatrix and her parents, and to its 
beauty and appropriateness to the site which may be 
chosen for that purpose. 

The desire, though not the direction of the testatrix, 
that the remains of her parents and herself rest in 
Arlington Ceitietery, unfortunately, can not be fulfilled, 
but her fundamental wish and direction can be, and the 
fact that Arlington Cemetery will not be opened to the 
public in the future should not be allowed to stand in 
the way of the fulfillment of her clearly expressed 
fundamental intention and direction. 
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THE AUTHORITIES AMPLY SUPPORT THE VAL¬ 
IDITY OF THE FOREGOING CONSTRUCTION 
OF THE WILL. 

I 

The duty of the Court, in construing* the provisions 
of a will, is, upon reading the will as a whole o|r “by 
the four corners”, and in the light of the surround¬ 
ing circumstances, to determine, from the provisions 
of the will, what the testator intended thereby. 

It is not, of course, the province of the Court jto de¬ 
termine, as a pure matter of fact, what the testator in¬ 
tended, independently of the provisions of the will. .It 
was for this reason that we objected to the inclusion 
by the Court in its Findings of Fact of the finding as to 
the intention of the testatrix, as set forth in the first 
sentence of the fifth paragraph of such findings, upon 
the ground that the same is primarily a statement of 
conclusions of law. An exception was allowed this 
appellant. (R. 60-62) j 

The erroneous inclusion bv the Court in its Findings 
of Fact as to the intention of the testatrix can not, of 
course, avail the appellees upon this appeal because 
the problem before this Court is not to ascertain, apart 
from the will, what the testatrix intended, but to con¬ 
strue the will so as to ascertain her intent as therein 
expressed. 

The authorities clearly bold that, where the question 
involved is not one purely of intent apart fron the 
will, but of intent as derived from the construction of 

i 

tiie will, the question is a matter of law and subject to 
review as such by the higher court. 

Borchers vs. Taylor, (1929) So X. II. 064. 

Atkins , Fxecnt vix, vs. Atkins, 87 Yt. 276. 

In Re Welch’s Will, 78 Yt. 16. ! 

Preston vs. Foster, To Conn. 709. 
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Returning then to the principles of law underlying 
tlie construction of this will, as hereinbefore discussed, 
in tlie light of the clear and reasonable intent to be de¬ 
rived from the language itself, we start with the pre¬ 
sumption that the testatrix intended to dispose of her 
entire estate, and not to die intestate as to any pan 
thereof. Xo citation of authorities to support this 
well-established presumption is necessary. 


Tliis presumption against intestacy, moreover. 


to be further noted, is especially strong where, as in 


this case, there is a general residuarv clause. 


Youny rs. Xorris Peters Co., 'h App. I). (\ 140. 
1 Paye on Wills. (1926), 1385 (Sec. 815). 


Furthermore, the usual presumption in favor of 
heirs-at-Iawi and next-of-kin, in case of any doubt or 
ambiguity, should not avail here, because that pre¬ 
sumption is ordinarily applied only to those nearer in 
blood than the present heirs-at-law and next-of-kin, 
and rests upon the* assumption that the testatrix in¬ 
tended a bountv to near relatives, usuallv decendants. 

• * 

Brtjer rs. Finnen. (1917), 178 App., Diw, 671; 
i 65 X. V. S. 805. 


There is Xo Limitation in Law on the Amount or Pro¬ 
portion of IIis Estate Which a Testator May 
Lea re. for a Vault or Monument. 

The right: to devise or bequeath property for the 
erection of a monument, whether for the memory of the 
testator or of others, is so elearlv admitted as not to 
require any extended citation of authorities. 

I yt eh art rs. I yt eh art, (1905), 26 App. D. C., 209, 
affirmed 204 U. S. 478, though on other 
grounds. 

Boyert on Trusts. (1921), p. 220. 





As was said by the Court in the case of Laivrepee vs. 
Prosser. S9 X. J. Lo. 248, in discussing the matter of 

' # t i 

the i*ii»‘]it to provide by will for the erection of aj monu¬ 
ment, ‘‘The decisions are all one way." 

The Courts have been especially ready to recognize 
this right where, as in the present case, the testator has 
left no wife, children, or other heirs in regal'd to whom 
he has any moral obligation of support. 

Iqlchart rs. h/hharf, ( snjira ), 2(i App. I). jC. *209. 

S access in it nf WU’xnns. 1 o(i La. 708. 

Estate of Smith, Appeal of Walker, 181 ha. St. 

109. 

So far as we have found, no decision has ei*er at 
tempted to set any arbitrary limit on the total amount 
or on the proportion of the (‘state* which the testator 
may leave for the purpose* of a monument on vault. 
See o5 A. L. R. 1808, (1928), where there is a hareful 
annotation citing a large number of authorities. 1 

It has also been expresslv held that the testator mav 
dispose of his entire estate for this purpose if; he so 
desires. 

In I\c Mcik's Estate. 184 X. V. S. 098. 

Dei wilier vs. Hartman , 87 X. J. Eq. 847. 

I 

It should be especially emphasized that, in determining 
the validity of any devise or bequest for the purpose 
of providing a vault or monument, the Court has no 
concern with the wisdom or the folly of the disposition, 
because of the fact that the testator has a right to do 
with his property as he pleases. 


Bahibritlrje's Appeal , 97 Pa. St. 482 
Detwilier rs. Hartman , (supra). 



Ill the* easy of Baiubi idpe's Appeal, (supra ), 97 Pa. 
St. 48-, the testator, by his will, provided that: “all 
the* rest, residue and remainder of my estate, after 
the decease of my said mother, and the payment of said 
bequests, I direct my said executor to appropriate and 
use for and in the erection and construction of a suit¬ 
able monument at my grave, such as the amount of the 
funds in his hands will warrant." The residue was 
$71o of an estate of 81.118, and the court permitted 
the executor to expend all but 890 of this, the executor 
having tried to expend the whole sum as nearly as pos¬ 
sible. Opposing counsel argued that the words “suit- 
abb*" and “such as the amount of the funds in his 
hands will warrant" should limit the expenditure to 
.8.400. The court said (p.485): 


“It is contended that the language of the will 
does not justify the expenditure of so large a sum. 
It is claimed to be more than ‘the amount of funds 
in his hands will warrant.' This is an attempt to 
give undue weight to that clause and make it para¬ 
mount to tin* previous clause appropriating; the 
whole fund. It should be* construed in connection 
with, and subordinate to, the former clause. He 
had therein directed his executor to appropriate 
and use ‘all the rest, residue and remainder * of 
his estateit’or tin* purpose named. The whole fund 
was ‘in his hands’ for that purpose. The last 
clause was not’intended to take from him the right 
to so use the whole fund. The word ‘suitable’ 
manifestly related to the form and style of the 
monument, which was left to the discretion of the 
executor, with the cautionary direction to have 
due regard to the amount of the funds. There is 
absolutely nothing indicating he may not use the 
whole fund. There is no devise over of any part 
thereof. The reason therefore evidentlv is that 
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lie* expected all of it would he expended far the 
specific purpose named. Why then shall not due 
effect he given to an intention so clearly ex¬ 
pressed May not the testator have said to the 
appellant as the good man of the house said to the 
laborer, ‘is it not lawful for me to do what I will 
with mine own ! ’ 


“We will not consider the wisdom or fdllv of 
this disposition. lie had a right to make it. ile 
did make it, according to the forms of law. He 
nave the fund, and clearly expressed his inten¬ 
tions as to its use. We see no cause to pet at 
naught his will or to impair its force 1 . The execu¬ 
tor made his election under it. The court confirms 
his action. The appellant has no just ground of 
complaint." 

In the case of l)<\ir'illry rs. IIarimnu, {supra), 57 
X. J. K<p 547, it appears that the teslator, by his will, 
had directed tin* purchase of a burial plot and the 
erection thereon of a monument to his memory, to cost 
not more than >>50,000 and not less than $40,000. Other 
legacies and provisions in tin* will would have re¬ 
quired approximately $50,000 for fulfillment, and the 
will provided for proportionate abatement if the es¬ 
tate proved insufficient for all legacies and trust funds. 
In discussing the provision for the monument, the 
Court said: 

“It is obvious that if the* right to dispose of any 
part of his estate for the purpose exists, as t un¬ 
doubtedly does, this Court can not limit its [exer¬ 
cise, except as the necessities of the administra¬ 
tion may require. 

‘‘The suggestion that a much less expensive 
and ostentatious memorial would be more appro- 
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priate tjhim that for which the testator has seen 
fit to provide, cannot enter into the consideration 
of the matter. The testator was the sole judge 
on tlicit subject, and his judgment is not liable to 
be reviewed in ativ court. As this Court mani- 
festlv cannot deal with the provision as a violation 
of good taste, neither can it deal with it on the 
ground that it is a wasteful expenditure. As to 
that, ton, the t(‘stator was the sole judge.” 


This court in the case of Iglchart vs . Igleliart, 
(supra), 2(> Ai>j». J). C. 20b, held valid a bequest by a 
testatrix, who left no husband or children, of the sum 

i 

of $5,000, about one-half of her entire estate, to be 
expended for tin* erection of a monument at the grave 
of her husband. The Court said, (p. 214): 


“There is no trouble in carrying out the provi¬ 
sion of the will providing for the erection of the 
monument, and no difficulty in upholding the 
clause relating to it and separating it from the 
other provisions attacked. The deceased was ad- 
mittodlv.of sound mind, left no husband or chil- 

• i 

dren surviving her, and was under no legal obli¬ 
gation to leave her property for the support of her 
relatives. It mav be conceded, as claimed, that 
the amount is greater than ordinarily expended 
for such,a purpose by those in the same station 
of life as decedent : without warranting us in hold¬ 
ing that the provision should be overthrown.” 


In the case of the Saccession of Williams (supra), 
35(5 La. 70*1, about $7,350 was used for the erection of 
a tomb which was the remainder of the estate after 
the payment of certain legacies and other costs. There 
was opposition to this item in the account, credit be¬ 
ing claimed for the expenditure of the above sum for 
the erection of a tomb. The Court said: 
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“The opposition to the cost of the erection of 
the tomb and the expense for its permanent Imain- 
tenance is without merit. The testator in his last 
will and testament directs the executor to con¬ 
struct a marble tomb for the reception of his re¬ 
mains and specifies that it shall be placed high 
above the ground, and shall be sealed perpetually, 
and that his name shall be inscribed upon itj both 
in Fnglish and Creek. The evidence shows that 
during his lifetime the testator had advised his 
executor that he desired a tomb of marble to be 

chiseled after the Bvzantine stvle of architecture 

• * 

The testator had no forced heirs. He was 
under no legal duty to bequeath any portion of his 
estate to the legatees named in his will, as they 
are onlv collateral relations. These legatees have 
received their respective be<tuests in full; all that 
the testator intended that they should receive, 
“The evidence shows that the cost of the ;omb 
and the expense for its perpetual upkeep are rea¬ 
sonable. It is satisfactorily proven that sujch a 
structure composed of marble, an expensive 1 , ma¬ 
terial, could not be erected, as specified byj the 
testator, at a less cost. * ‘ ' | 

“There are neither forced heirs nor creditors 
to be satisfied in this particular case. The dying 
wish of the testator should therefore bej re¬ 
spected. 




Further examples of considerable sums which liave 

been allowed by the Courts, in similar cases, because 

>f the fact that the testator so directed, rather tjhan 

because of anv reasonableness of the amount or iiela- 

* ... 1 
ion of the amount to the testator's station in life, i|na\ 

>e briefly mentioned as follows: 

Fancier vs. Fancier , Executor, 15G Cal. 13, where 

lie amount involved was $25,000. 

hi Re Meek’s Estate (supra), where, though the 


re- 



IS 


port docs not state the amount, the court states that 
the will provided for an ‘’expensive monument,” and 
tlie sum of $s,(UH) was authorized by the Court to be 
placed in trust for its perpetual care. 

S/((■<< ss/oh nj li dim ins (supra), $7,dot). 

Darts rs.\ Didliiiff/nit (1P.' ? >2), 1(54 Tenn. 272, where 
the court >ay> tiiat the testator had a right to leave 
$100,000, the residue of his estate for a monument 
to his mother, th’ough, for other reasons, the will could 
not be carried out. 

And sec* ilsialr <>t Smith. Appral <>j I! alker (supra), 
>1 Pa. St. 100, involving a bequest of $7)00,000, which 
the court said could be sustained as a private bequest, 
though there was some grounds for holding it a pub¬ 
lic charitv. 

In the case of Fauchcr. Jr. rs. Faucher. Fxecutor , 
(supra), lob Cal. Id, 1(5, the testator had directed, by 
his will that there be “set part from mv estate for mv 
funeral expense's and proper interment of my remains 
and a suitable monument to my memory, $27),000. It 
is my request to have my remains buried on my Bear 
Crock Ranch.** The executors buried the testator 
then*, and proposed to spend $2,000 on a shaft and 
$20,000 on a 1 Memorial Free Library. The lower court 
upheld this purpose: but the Appellate Court, in re¬ 
versing that holding', said (p. 16) : 

** ‘Suitable* as here used gives play to discre¬ 
tion upon the part of tin* executors in the selection 
of the monument, its form and style, with refer¬ 
ence to the amount of money set apart for the pur¬ 
pose. (Appeal of Bainbridge, 07 Pa. St. 4S2.) In 
thus deciding as we do that a memorial building 
is without tlie purview of the* testator's bequest, it 
is not intended that tin* discretion so vested in the 
executor is in anv other wav limited. The full 








amount of the fund denoted to the purpose, <\r such 
part as they deem fit , may be expended in th\* erec¬ 
tion of a monument to the memory of the de¬ 
ceased. It is held merely that the ereetioji of a 
public building is not within the intent of tl|ie tes¬ 
tator as expressed in his will/’ (Italics oujs.) 

It is true that there has been a tendency on th|e part 
of some courts, particularly those of the State o|f New 
York, where the will is not absolutely delinite anjd free 
from ambiguity in providing a specific sum or a defi¬ 
nite 4 proportion of the estate for the erection of a 
monument, to seize upon such ambiguity as a device 
for construing the will against what the Court con¬ 
ceives to be extravagance: though the courts admit, 
even in these cases, that clear and definite directions 
of the testator must be carried out. 

55 A. L. K. 1303. 

In Re Turk's Estate, 221 X. V. S. *225. 

In Re Hoard man's Estate, 20 X. Y. S. 00. 

('anfield rs. ('anfield, 02 X. J. Eq. 57S. 

In Re Youikj's Estate, 157 X. Y. S. 404. 


Most such cases, however, are clearly distinguish¬ 
able from the case at bar, in that, while in thisjease, 
the language is clear and explicit, in the cases above 
referred to, there is certain possible ambiguity. 

In applying the foregoing decisions, upholding the 
right of a testator to leave such part of his estate, or 
all, as he desires to be expended upon a vault oi* rrionu- 
ment, we must bear in mind the fact that the provision 
in Miss Spencer’s will for the expenditure of the en¬ 
tire rest, residue and remainder of her estate is man¬ 
datory—“shall be expended”—while the provisions 
referring to Arlington Cemeterv are, in contrast, ex- 
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pressions merely of a desire—“I desire"—and so 
should not he allowed to interfere with the fulfillment 
of the mandatory intent so clearly expressed. 

As this (‘hurt said in the case of O'Brien r. Me - 
Carlhtj. 5J App. D. (’., 183, 185: 

“Whether precatory words are mandatory, 
imposing an imperative obligation on executors. 
1 t ees. and devisees, or are the expression of a 
mere wish, hope, expectation, or recommendation, 
the realization of which is left to the discretion of 
executors, legatees, and devisees, must now, ac¬ 
cording to the weight of authority, be determined 
l>v the language actually used, the context, and the 
consideration of tlie will as a whole. Williams v. 
Williams, 1 Simons (X. S.) 558, 300; Colton v. 
Colton, supra. 1J7 V. S. 500, 51J. 513, 8 Sup. Ct. 
1104, 5J L. Kd. 158." 

Where the entire residuary estate is to be expended 
for the purpose of a vault and suitable monument, the 
amount is no Ioniser in question, and, accordingly, the 
word “suitable" can have reference only to that form 
of vault and'monument which, with the* entire residue 
of tin* estate available therefor, will be* most appro¬ 
priate as a perpetual resting’ place for the* remains of 
the testatrix and the parents. 

Bantbriflffe's Appeal, {supra). 07 Pa. St. 48J. 

Fancier r. Fancier, (supra), 150 Cal. 13, 10. 

J4 C. J. 04, Sec. 525(5). 

See also Jot/ r. Fesler (1802), 07 X. H. 257, 20 
A. 448. 


In the light, then, of the foregoing decisions, we 
turn once more to the construction which should be 
given Miss Spencer's will. It is to be presumed that 
she intended to dispose of her entire estate, and the 






more so, because she had no near relatives, an|l those 
she had, had never been in touch with her or s|ie with 
them, so far as the record discloses, and most Of them 
are foreign subjects. She had built up most jof hoi- 
estate through forty years or more of laborious work 
and frugal and economical habits, denying herself lux¬ 
uries during her lifetime, with a view, as her will indi¬ 
cates, that, at her death, there might be a beautiful and 
enduring vault and monument to house the remains 
and preserve the names of her parents and hjerself; 
an object of great artistic value to Washingtjonians 
and visitors; and a means whereby two generat 011 s of 
her name would not pass away without leaving a trace. 

She voluntarily abstained from expenditures which 
might have enabled her to associate with those of 
greater means and standing, so that she could surpass 
them all at death. 

Xow the lower court savs we must have reference to 

* 

her station in life; thus seizing upon her mode of lif“, 
bv which she was enabled to build this estate a!nd di- 

• I 

rect its expenditure at her death, as justilicati<|>n for 
refusing to permit her to do so. 

The very mode of life by which she was eiialdod to 
build up her estate is now seized upon as justilication 
for refusing to allow her to enjoy the fruits of that 
mode of life. 

But there is no caste svstem in America; “station 
in life” should have little meaning with us; there is 
certainly no law which prevents one of humble birth 
from being buried as his means will permit. 

We see the purpose for which slit' conserved her es¬ 
tate; her final goal toward which she was struggling. 
What would have been her attitude had she known 
that the fruits of her life of toil would be scattered 










among' tour score oi relatives whom she never knew, 
most oi them 3000 miles across the water and subjects 
of a foreign nat ion ! 

The testatrix labored in a Government Department 
at Washington for forty years of her life. For the 
last thirty-five of those years, she was alone in the 
world, her mother and father both being dead. She 
caretullv husbanded the small legaev which had come 
to her from her parents; she permitted herself no lux¬ 
uries; she saved every penny that she could from her 
meager salary, which was never more than $1600 a 
year. 

Hven after her retirement from the Government ser¬ 
vice, with her estate already valued at approximately 
$40,000, she did not cease her efforts to increase the 
amount which she should leave at her death. By con¬ 
tinuing her life of self-denial, bv wise business man- 
agement, by prudent sales, she increased her property 
to the value of nearly $80,000, at the time of her death. 

A\ hat was the purpose of this toil-worn, frugal life, 
this self-imposed denial of luxuries i The will of Miss 
Spencer provides the answer. 

With the amount thus available in the residue of 
the estate, a vault and monument can be erected of 
such artistic and beautiful design that it mav well be- 
come, not only a resting place for and memorial to the 
testatrix and her parents, but an object of lasting 
beauty and inspiration to the residents of Washing¬ 
ton and the many visitors who come here, comparable, 
it is to be hoped, in its beauty and artistic value, to 
such other monuments and memorials as the Adams 
Memorial in Rock Cemetery Cemetery. When the 
monies with which the testatrix desired that this pur¬ 
pose should be fulfilled were, as found bv the court. 






the result in a great degree, of her own labors ajnd fru¬ 
gality, it would seem most unreasonable and most 
heartless that, instead, these fruits of a lifetime of 
effort should be diverted wholly from the 
which Miss Spencer had in mind, and scatter 
and left among* very numerous hitherto unknown per¬ 
sons, most of them subjects of a foreign natioji, with 
whom, so far as we know, the testatrix never lijid any 
communication or touch of any kind. 

CONCLUSION. 

We respectfully submit that the decree of the lower 
court is erroneous and should be reversed, with direc¬ 
tion to that court to enter a decree, in substance, that 
the entire residuary estate of the testatrix shall be de¬ 
voted to the erection of a vault and monument, in such 
cemetery as the executor may deem advisable, as a 
perpetual resting place for tlie remains of the tes¬ 
tatrix and her parents. 

Stanton C. Peelle, 

Dale D. Drain, 
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under the will of Mary Ann Spencer, deceased, etc., 
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v. 

l 

The Unknown Heirs at law and Next of Kin of Nrarv 

mf 

Ann Spencer, deceased, et al., Appellees. 

BRIEF FOR APPELLEES, NANCY SPENCER 

HOPE, ET AL 


STATEMENT OF CASE 

This is an appeal by the American Security and 
Trust Company, executor under the last will and tes¬ 
tament of Mary Ann Spencer, deceased, from! the 
first four paragraphs of a decree of the Supreme 
Court of the District of Columbia, holding an eduitv 
court, construing the will of the testatrix and declar¬ 
ing an intestacy as to part of her estate. 

The testatrix, Mary Ann Spencer, a citizen oil the 
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United States and resident oi' the District of Colum¬ 
bia died unmarried in the District of Columbia on 
June 8, 1919. She left a last will and testament bear¬ 
ing <late the first dav of August 1907. Testatrix was 
born in Quebec, Canada, on November 16, 1840, and 
came to the District of Columbia with her parents 
when she was quite young'. Her father, John Spencer, 
was a stonei cutter and died in the District of Colum¬ 
bia in 18o4, being buried in Congressional Cemetery. 
Her mother died in 1874 and was also buried in Con¬ 
gressional Cemetery adjacent to her husband. Testa¬ 
trix was employed in the Treasury Department in 
Washington for approximately forty years and in 
the vear 1909 at the age of sixty-nine resigned from 
her position of employment. During the period of 
her employment her salary was from $1400 to $1600 
per year. Testatrix was known as an eccentric person 
and was frugal and thrifty in her habits and mode of 
living. She was very energetic and industrious and 


was one of the last women bicvcle riders in the City 

% • 

of Washington. The testatrix, when she executed her 
will on August 1, 1907, approximately two years prior 
to her resignation from the Government employ, was 


possessed of an estate valued at approximately Thirty 


or Forty Thousand Dollars. 


After her resignation in 


1909, the testatrix erected a small apartment house 
near the present Union Station site, which was sub¬ 
sequently disposed of at a very substantial profit and 
at the time of her death on June 8, 1919. she left an 


estate of approximately $78,000, which estate has, 
since her death, increased substantially so that it now 
amounts to approximately $140,000. Testatrix is sur¬ 
vived by collateral relatives living in the United 
States, England and Scotland. (R. 59-60) This 
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brief is filed on behalf of all those heirs-at-lajw and 
next-of-kin entitled to take under the District t>f Co¬ 
lumbia statutes of descent and distribution. 

The appellant, American Security and Trustj Com¬ 
pany, executor under the will of the testatrix idled a 
bill in equity to construe the will in the Supreme 
Court of the District of Columbia on May 15, 1924. 
(R. 2) The Unknown Iieirs-at-Law and Next-of-Kin 
of Mary Ann Spencer, deceased and the District of 
Columbia were the original parties defendant iiji said 
action. Thereafter the Vestry, Washington Rarisli 
(Congressional Cemetery) and the United Statjes of 
America intervened in said action. (R. 12-21) The 
original bill filed by the appellant herein was for the 
purpose of obtaining a judicial construction of the 
fourth or residuary item of the will, which provided 
as follows: (R. 9) j 

“All the rest, residue and remainder of my 
estate shall be expended on vault and suitafre 
monumf. 

“I constitute and appoint the American Se¬ 
curity and Trust Company with full pow<br to 
sell, convey at public sale, and to pass title io all 
the real estate of which 1 may be seized at the 
time of my death, whether acquired before or 
after the making of this will, and all my personal 
estate except that specifically bequeathec by 
second and third items. i 

“As soon as Arlington Cemetery shall be 
opened for the burial of the public I desire to 
have the remains of my parents, John and Oath- 
erin Spencer, removed from Congressional Ceme- 
terv to Arlington Cemetery for final burial. I 
desire to be buried with my parents.” I 

In paragraph five of the bill of complaint, appel¬ 
lant averred the following: (R. 4, 5) ] 
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“in reference to the provisions of said Fourth 
or residuary item of the last will and testament 
of the said Mary Ann Spencer, this plaintiff 
states that, although said decedent, by said provi¬ 
sions, directed that as soon as Arlington Ceme¬ 
tery should be opened for the burial of the public, 
the remains of her parents, John and Catlierin 
Spencer, should be removed from Congressional 
Cemetery to Arlington Cemetery for final burial, 
and that she be buried with her parents, it was 
impossible, at the time of her death, and has ever 
since been impossible, to do so, because of the 
provisions of the law relating to burial in na¬ 
tional cemeteries of the United States, of which 
Arlington National Cemetery is one. At present, 
as plaintiff is informed, those who may be buried 
in national cemeteries are limited strictlv to the 
following, namely: All soldiers, sailors or ma¬ 
rines dying in the service of the United States, 
or dying in a destitute condition, after having 
been honorably discharged from the service, or 
who served during the Civil War, either in the 
regular or volunteer forces, or in the World War; 
also army nurses, honorably discharged from 
their service. (See Section 8913, Barnes’ Fed¬ 
eral Code, 1919, R. S. U. S., Section 4878; Act 
July 17, 1862, C. 200, Sec. 18, 12 U.S. Stat. L. 

596; Act June 1, 1872, C. 257, 17 U.S. Stat. L. 

202; Act March 3, 1873, C. 276, 17 U.S. Stat. L. 

605; Act March 3, 1897, C. 378, 29 U.S. Slat. L. 

625.” 


The will of the testatrix, in the second and third 
provisions thereof, contains bequests totalling $4,000 
which have been paid. The fourth provision of the 
will as hereinabove quoted provides for the expendi¬ 
ture on a vault and suitable monument as a residuary 
clause and in the same fourth provision contains an 
appointment of appellant with the power of sale of 
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real estate and a provision for burial at Arlington 
Cemetery as soon as it is opened for public burial. 

As admitted in the original bill, the court found 

that Arlington Cemetery, at the time of testatrix’ 

death, was not and is not now open to the public for 

burial, and there is no reason to believe it will be in 

anv definite future time. The court further found 
% 

that at the time of the execution of the will an^. since 
that time it has been impossible to obtain burial of 
the testatrix and/or her parents at the Arlington 
Cemetery and that there is no likelihood that Arling¬ 
ton Cemetery will be open to the public but jon the 
contrary that it will not be open to the public because 
of the limitations of space within recent years and the 
restrictions placed thereon by Congress. (R. pO, 61) 
The court found that the testatrix intended not that 
her entire residuum should be expended for a burial 
lot or the erection of a vault or monument \n any 
cemetery other than Arlington but that a reasonable 
amount should be expended in keeping with her sta¬ 
tion in life and that of her parents and in view of her 
lack of near relatives, in that the remainder of her 
estate was to be reserved for the purpose and expense 
of moving her body and those of her parents to Ar¬ 
lington Cemetery and the erection of a proper monu¬ 
ment there. In his second memorandum opinion, the 
court stated: (R. 46, 47) j 

i 

“I do not think that the testatrix had in] mind 
that one hundred thousand dollars should be used 
for the expenses of her funeral, the purchase of a 
burial lot and the erection of a vault and (monu¬ 
ment, certainly in any cemetery other than Ar¬ 
lington. I think that the word ‘suitable’ has ref¬ 
erence to the amount of her estate, the station in 
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life of the testatrix and her parents, and of her 
lack of near relatives. Bailey, J. 

“If the parties desire, a reference will be made 
to the Auditor to recommend a suitable amount 
to be expended for the funeral expenses men¬ 
tioned and to ascertain the heirs and next of kin 
of the testatrix." Bailey, J. 

Thereafter a motion to refer the cause to the Audi¬ 
tor was filed and an order of reference sinned bv the 

• 

court for the purpose of ascertaining the value of 
decedent's estate as to realty and personalty; to 
recommend to the court a suitable amount to be ex¬ 
pended for a site, vault and monument for the testa¬ 
trix and her parents: a recommendation as to where 
such site should be acquired; to ascertain the heirs at 
law and next, of kin of the testatrix entitled to share 
in the distribution of her estate and the proportions 
thereof; and to recommend to the court suitable 
amounts on the question of allowances. (R. 4-7, 48) 
Thereafter, four hearings were held before the 
Auditor of the Supreme Court of the District of Co¬ 
lumbia and testimony was taken and, on October 24, 
1933, the auditor reported io the court upon each of 
the matters {submitted for recommendation in the 
order of reference. (R. 49) The auditor found the 
present value of the estate of the testatrix to be 
$138,408.30, consisting of personalty in the sum of 
$97,829.09 and the proceeds from realty in the sum 
of $40,579.41. (R. 51) The auditor recommended to 

the court the expenditure of $7500 as a suitable 
amount for a site upon which to erect a vault and 
monument for the remains of the testatrix and her 
parents and recommended $10,000 as a suitable 
amount for a vault and monument and that such a 
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site should be obtained in Congressional Cemetery. 
(R. 31) The Auditor ascertained the heirs at law 
and next of kin of the testatrix and the shares to 
which they are entitled, both as to realty a|nd per¬ 
sonally. (It. 31, 34) Recommendations were made as 
lo allowances for commissions, fees, etc. (R.|54, 55) 
An order was subsequently signed by the coiirt per¬ 
mitting the substitution of new parties defendant in 
lieu of certain of the heirs at law and next of kin of 
the testatrix who had died. (R. 55) 

In the final decree of the court the report 1 , of the 
Auditor is confirmed except that in the third para¬ 
graph of the decree the court excepts the recommen¬ 
dation of paragraph twelve (c) of the Auditor’s re¬ 
port which recommended the acquisition of a site in 
Congressional Cemetery, properly leaving its deter¬ 
mination to the discretion of the executor. (R. 63) 
Appellant noted its appeal from paragraphs] 1, 2, 3 
and 4 of the decree and in the Assignment of ;Errors 
appellant’s contention is substantively contained in 
assignment No. 2 wherein appellant asserts that a 
proper construction of the will and particularly the 
provisions of the Fourth or residuary item tfhereof 
is that the entire residuary estate of approximately 
$140,000 “ should be used for the purchase of a site 
and the erection of a vault or monument for jhe re¬ 
mains of the testatrix or her parents, or, in the alter¬ 
native that the bulk of said estate should be so iised,” 
without regard to the place of burial. 
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ARGUMENT 

I. The Will Was Properly Construed 

A. The direction in the Residuary Item is neither 
clear , unequivocal or mandatory. 

The principal argument of the appellant executor 
is that the Fourth or residuary item of the will is 
clear, unequivocal and mandatory and that the provi¬ 
sion “all the rest, residue, and remainder of my es¬ 
tate shall be expended on vault and suitable monu¬ 
ment” is separate and distinct from the remaining 
portion of the Fourth item, which provides that “as 
soon as Arlington Cemetery is opened for the burial 
of the public, I desire to have the remains of my par¬ 
ents, John and Oatherin Spencer, removed from Con¬ 
gressional Cemetery to Arlington Cemetery for final 
burial. I desire to be buried with my parents.” 
These two provisions must be considered together. 
Apart from the fact that both provisions are con¬ 
tained in the same Fourth item of the will, to consider 
each separately is to but add confusion. There being 
two cemeteries mentioned in the latter provision the 
first problem of construction is to determine the in¬ 
tention of the testatrix as to whether or not the resi¬ 
due of her estate was to be used in the purchase of a 
site and the erection of a monument in Congressional 
Cemetery where her parents were then buried. Tf the 
whole of the residue was to be so used, no provision is 
made for the removal of the bodies, acquisition of a 
site and the removal and erection of a monument or 

vault in Arlington Cemeterv, if that cemeterv were 

' • • 

to be opened. 

No provision is made for the removal of the vault 
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or monument from Congressional to Arlington]. The 
provision is onlv that “I desire to have the remains 

* , i 

of niv parents removed from Congressional iCeme- 

1 orv to Arlington Cemetery for final burial.r No 
■ «* • 

definite provision is thereby made for the temporary 
or permanent interment at Congressional Cenjietery. 

The use of the word “final burial” is suggestive of 
the intent of the testatrix in that it is reasonably 
indicative of an intention to have the burial ay Con¬ 
gressional cemetery temporary in character without 
any degree of permanency and that the final Resting 
place where the vault or monument is to be erected is 


to be in Arlington Cemetery, where the residue! 


is to 
testa- 


be expended. Tn paragraph First of the will, 
trix provides that she should be “decently buKed.” 

(R. i) • ; 

The use of precatory words in this clause is jof no 
probative effect. Had the two appearances of the 
word “desire” been omitted from the clause, the ynean- 
ing thereof would still remain the same anjl the 
equivocal character of the whole paragraph would re¬ 
main unaffected. ! 


“Desire” as used in the will has the effect 
positive direction, depending upon intention gat 
from consideration of the will as a whole. 


of a 
he red 


Colton v. Colton, 127 U. S. 300, 32 L. ed. 1|38. 
O’Brien v. McCarthy, 52 App. D. C. 384. 
Grieves v. Grieves, 132 Md. 300, 103 A. 5|72. 
Stewart v. Stewart, 61 N. J. Eq. 25, 47 A i 633. 
Weber v. Bryant, 161 Mass. 400, 37 N. E. 203. 
Oyster v. Knull, 137 Pa. 448, 20 A. 624. 

Wood v. Camden Safe Deposit & Trust C<|)., 44 
N. J. Eq. 460. 
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In re Gardner’s Estate, 89 Colo. 523, 4 P. (2d) 

686 . 


The foregoing was apparently earlier recognized by 
the appellant when the original Bill to construe the 
will was filed in 1924, where in paragraph six of the 
Bill, in averring therein that the executor was con¬ 
fronted with doubt and uncertainty as to what should 


be the proper course in the handling and disposition 
of the residuary estate, appellant inquires whether 
the whole or a part of the residuary estate should 
pass by intestacy or should be expended upon the 
erection of a vault and suitable monument in Con¬ 
gressional Cemetery or elsewhere in view of the im¬ 
possibility of obtaining burial for the testatrix and 
her parents in Arlington Cemetery, or whether the 

whole of the residuary estate should be held bv the 

*• 

executor until it can be definitely ascertained whether 

* 

in the future the right to burial in Arlington might be 
obtained to erect a vault and suitable monument 
there. (R. 6) 

The position now taken by the appellant is in effect 
that the whole of the residuary estate of approxi¬ 
mately $140,000, less certain allowances made bv the 
court, should be expended by the executor in the erec¬ 
tion of a monument in some cemetery other than Ar- 

* 

lington. Such a position is neither justified by a fair 
construction of the language of the will, in that it 
wholly disregards the latter portion of the residuary 
clause providing for a final burial in Arlington, nor 
by the facts and intention of the testatrix as found by 
the court. 
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B. The Intention of the Testatrix Controls. 

According to the language of the will testatr ix does 
not state where the vault and monument ard to be 
erected or whether two separate monuments (should 
be erected or that merely one should be erected and 
later moved. The ambiguities of these provisions of 
the will are partially clarified by other language in 
the will providing that she should be “decently 
buried” and that the place of her interment and that 
of her parents should be commemorated by a “suit¬ 
able monument.” The words “decent” and “suit¬ 
able” are utterly repugnant to extravagance, ostenta¬ 
tion and wasteful expenditure. Without resort, (there¬ 
fore, to any extraneous evidence, it is submitted that 
by virtue of the very language of the will an inten¬ 
tion not to effectively commit extravagant display is 
manifested bv the words therein used. But assuming 
that such a manifestation is not deemed sufficiently 
free of doubt and resort is thereby made to extraneous 
evidence for the purpose of discovering the back¬ 
ground and mental state of the testatrix so as to de¬ 
termine the reasonableness of the foregoing con¬ 
struction, a strongly corroborative act of circum¬ 
stances appear, as found by the court. (R. 5^, 60) 
The testatrix lived with her parents. Her fatheif died 
in the District of Columbia when testatrix was 'four¬ 
teen years of age. Her father was a stone cutte^* and 
evidently of meager circumstances. Testatrix bdcame 
employed by the Treasury Department and continued 
to live with her mother and, after her mother’s (jleath 
in 1874, testatrix spent the rest of her life alone. She 
earned between $1400 and $1600 per year in her 
ployment and by sheer thrift, frugality and her ec 


em- 

cen- 
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trie disposition accumulated approximately thirty or 
forty thousand dollars when she retired from the 
government employ. During the ten year period of 
her retirement her estate was more than doubled but 
her habits of life and indisposition towards spending 

monev were not affected thereby. These few obser- 

* • 

vat ions concerning the testatrix were found by the 
court upon the taking of testimony. It is submitted 
that it could not possibly have been within the imagi¬ 
nation of the testatrix that her estate would grow to 
such proportions. Consistent with the habits of her 
life she provided in her will that she be “decently 
buried" and that the residue of her estate should be 
used to erect a “suitable monument" without stating 
where burial should take place, but, in the same clause 
of the will, she provided that she desired to be finally 
buried with her parents at Arlington cemetery. It is 
fair to construe this language as meaning that she 
desired the monument to be erected for herself and 


parents at Arlington, and only temporarily to be in¬ 
terred at some other place, pending the opening of 
Arlington Cemetery to the public. If Arlington had 
been opened and the residue of the estate had been 
expended for a monument at some other place there 
would not have been any funds remaining with which 
to move the bodies, and the separate monuments to 
Arlington. Her intention, therefore, was clearlv not 
to expend more than a reasonable amount at the place 
of temporary interment prior to the “final burial’’ at 
Arlington. 'This intention was found by the court 


after a consideration of all the testimony in the light 
of the express provisions of the will. (R. 60) 


The will is to be read as a whole and all of the 


provisions of the Fourth or residuary clause are to be 
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read together in order to properly determine the in¬ 
tention of the testatrix. 

DeVaughn v. DeVaughn, 3 App. I). C. 50. 

Washington Loan & Trust Co. v. Hammond, 51 
App. 1). C. 260. i 

Gibson v. Gibson, 53 App. D. C. 380. 

Britton v. Thornton, 112 U.S. 526, 28 L.jEd. 816. 

Rutherford v. American Security & Trust Co., 
56 App. D. C. 214. ! 

Lansburgh v. Lansburgh, 59 App. 13. C.j 201. 

Such intention will prevail if consistent wij.li rules 
of law. ! 

Presbrey v. Simpson, 53 App. D. C. 358. 

Hill v. Hill, 61 App. D. C. 72. j 

In the fourth paragraph of page nine of appiellant’s 
brief, appellant argues that the desire of the testatrix 
to have the bodies of her parents removed to 'Arling¬ 
ton Cemeterv for final burial and that she should be 
buried “there” with them, gives rise to an inference 
that, since such a burial is impossible, the w|iole of 
the residuary estate should be used to acquire! a site, 
vault and monument at some other place, by vijrtue of 
the testatrix’ use of the word “shall” in the fiifst sen¬ 
tence of the residuary clause. Such a construction is 

* 

strained and artificial and in disregard of the verv 

m/ 

words used by the testatrix. By appellant’s use of 
italics for the word “there,” in the said paragraph of 
its brief, appellant recognizes the clear intension of 
the testatrix that the use of the word “final”| burial 
has reference alone to burial at Arlington and njot any 
other place, and that the last sentence of thC resi¬ 
duary clause, “I desire to be buried with m}r par¬ 
ents,” plainly means that testatrix contemplated her 
burial at Arlington with her parents. 
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C. The Residuary Provision for Burial at Arlington 

is Void. 

To obtain burial of the testatrix and her parents at 
Arlington was conceded in the original Bill by the 
executor to be impossible at the time of the execution 
of the will in 1907 and that it has continued to be im¬ 
possible since that time. (JR. 5) It was so found by 
the court, without objection by the appellant. (R. 6) 

The further effect of appellant’s argument is that 
even if testatrix intended that all the residue of her 
estate should be expended upon a vault and monument 
in Arlington Cemetery, it can likewise be substan¬ 
tially accomplished by the expenditure of the whole 
of the residue in Congressional Cemetery or in some 
cemetery other than Arlington. The eiTect of such a 
contention is an attempt to invoke the cy pres doctrine 
of charitable uses, which can not have any application 
to the case at bar. The express purpose of the resi¬ 
duary clause under any construction precludes a 
charitable construction. Although it is generally held 
that a residuary clause will be construed so as to pre¬ 
vent an intestacy, unless there is an apparent inten¬ 
tion to the contrary, an intestacy must result where 
the accomplishment of the testator’s purpose in a resi¬ 
duary clause is rendered impossible. 

Even though a purpose might be charitable in itself, 
a bequest or desire is not charitable unless the benefi¬ 
ciaries consist of an indefinite and fluctuating class. 

2 Page on Wills Sec. 1087 (2nd Ed. 1928). 

A gift to erect a private monument or to maintain 
a tomb or monument is not of charitable character in 
the absence of a special statute. 

Jones v. Habersham, 107 U. S. 174, 27 L. Ed. 40. 

Iglehart. v. Iglehart, 204 U. S. 478, 51 L. Ed. 575. 
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Todd v. St. Mary’s Church, 45 R. 1. 
A. 577. 

Bates v. Bates, 134 Mass. 110. 


£82, 120 


It lias been held that a private chapel to be jused by 
members of the testator’s family is not such (a relig- 
ious use that the rules of charitable uses applt. 

Butler v. Trustees, 92 Hun 96. I 

Such a disposition is distinguished from a desire to 
maintain a cemetery which is considered as a charity. 

Hopkins v. Grimshaw, 165 U. S. 342, 411 L. Ed. 

739. 

I 

Although a desire for the upkeep of a private 
burial ground is void as against perpetuities,! in the 
absence of statute, its legality is adopted in the Dis¬ 
trict of Columbia by virtue of Sec. 669 of the D. C. 
Code (Title 5, Sec. 83). | 

Iglehart v. Iglehart, 26 App. D. C. 209, alffirmed 
^ in 204 U. S. 478. 

Notwithstanding the legality of such a desire by 
virtue of the statute, its noil-charitable character is 
not affected thereby. 

Iglehart v. Iglehart, supra, 

' 5 R.C.L. 336. 

Appellant relies upon the presumption against in- 
testacy as affecting the question of construction of 
the residuary clause. This presumption is oft little 
or no weight in determining the real intent pf the 
testatrix. The construction of the language usjed by 
her, by virtue of the counteracting presurhption 
against disinheritance is likewise considered liv the 
courts as a guide for construction. 

It has affirmatively been held that the presumption 
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against intestacy is no stronger than the presumption 
in favor of the heir. 

In re Lippincott’s estate, 276 Pa. 283, 120 A. 
136. 


In Davis \\ Davis, 62 Oh. St. 411, 57 X. E. 317, it 
was held that where a residuary clause is capable of 
two constructions that construction will be preferred 
which will make provision for the heirs. 

It is further held that where the will is susceptible 
of two interpretations, it will be so construed in favor 
of the kindred. As stated by the court in Sherman v. 
American Security and Trust Co., 57 App. D. 0. 273, 


275: 


“It is unnecessary to dwell upon the elementary 

principles pertinent to the construction of wills, 

further than to suggest that, if the present case 

were sufficiently close to invade the realm of 

doubt, it would be the dutv of the court to re- 
• * 

solve the doubt in favor of the kindred of the tes¬ 
tator rather than the college. The rule of con¬ 
struction is concisely stated in Schouler on Wills 
(5th Ed.) Sec. 479, as follows: ‘It may be safely 
laid down that, of two equally probable interpre¬ 
tations of a will, that shall be adopted which pre¬ 
fers the family and kindred of the testator to 
utter strangers.’ ” 


II. The Decree Properly Provided for a Site and 
Suitable Vault and Monument 

Appellant has cited several cases supporting the 
general proposition that a testator is not limited by 
law as to the amount he may provide for the erection 
of a gravestone over his remains. Where a will so 
specifically provides the will of the testator will be 
carried out. However, where no specific bequest is 
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made for such a purpose, but a residuary bstate is 
left for the erection of a suitable monumen^ only a 
reasonable amount, depending upon the circumstances 
of the case, will be expended for such a purpose. 

In the absence of specific provision the expenditure 
for funeral expenses, tombstones and the likejmust be 
reasonable in amount, taking into consideration the 
value of the estate left by the decedent and his station 
in life. 

Sinnott v. Kenaday, 14 App. I). C. 1. i 
(Rev. on other grounds, 179 U. S. 606.) j 

It is significant in this regard to note that each of 
the cases cited by the appellant involved a specific 
bequest for such a purpose, except the case of Bain- 
bridge V appeal, 97 Pa. St. 482, where the provision 
for the erection of a “suitable monument” wfas con¬ 
tained in the residuary clause. In that case the origi- 
nal amount of the estate was $1,118 and aftbr pay¬ 
ment of certain bequests the residue was $715. In 
ruling against an attempt to limit the expenditure to 
$300, and in permitting all but $90 of the residue to be 
expended upon a monument the court was bound so 
to rule as a result of the provision in the residuary 
clause for the erection of a “suitable monumenj; at my 

grave, such as the amount of the funds in hid hands 

l 

will warrant.” The will in that case particularly de¬ 
fined the meaning of the word “suitable” to bb alone 
determined and warranted by the amount pf the 
residue. 

A testamentary direction to spend no more |:han a 
certain sum does not require the executor to spend 
the whole amount thereof. 

Canfield v. Canfield, 62 X. J. Eq. 578. j 
In re Frazer, 92 X. Y. 239. 


i 


I 
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In Detwiler v. Hartman, 37 N. J. Eq. 347, cited by 
appellant, the amount to be expended was specified to 
be between $40,000 and $50,000 and in Iglehart v. 
Jglehart, 26 App. 1). C. 209, a specific bequest of $5000 
was provided; In Fancher v. Fancher, 156 Cal. 13, 
where provision was made for a suitable monument, 
the will specifically provided $25,000 for such purpose. 
In Succession of Williams, 156 La. 703, about $7000 
was used for a monument complying with the archi¬ 


tectural and artistic specifications therefor contained 


in the will and the amount was expressly declared by 


the court to be reasonable. 


Appellant has failed to cite a single case where an 
entire residuary estate for the erection of a monument 
has been upheld by the court icithout first passing 
upon the reasonableness of the amount expended. . . 

In the following cases provisions were made for 
the erection of “suitable” monuments and such pro¬ 
visions have been construed by the courts as mean¬ 


ing an expenditure not of the whole residuary estate 
but of only a i reasonable amount consistent with the 
decedent’s station in life and value of the estate. 


In re Luckey, 4 Redf. (X. Y.) 95. 

Burnett v. Xoble, 5 Redf. (X. Y.) 69. 

Cannon v. Apperson, 82 Tenn. (14 Lea) 553. 

In re Smith, 78 X. Y. S. 130. 

The custom of the community and the lack of near 
relatives have, also been considered as elements in 
determining the amount to be expended upon a 
monument. 

In re Sheetz's Estate, 2 Woodw. Dec. (Pa.) 407. 

In re Bradley’s Estate, 11 Phila. 87. 

In this type of case the courts have held, where the 
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residuary clause, as distinguished from a specific pro¬ 
vision, declares the balance of the estate to be used 
for the erection of a monument, that the executor is 
not required to use the entire residuum but j only so 
much as might be reasonable, in view of the decedent’s 

station in life and size of the estate. | 

I 

In re Young, 157 X. Y. S. 494. 

Emails v. Hickman, 12 Hun 425. 

Canfield v. Canfield, 62 X. J. Eq. 578] 

In Matter of Board man, 20 X. Y. S. 60, | it was 
held that a provision in a will that all of the testator's 
property remaining after paying his debts should be 
expended for a monument, fence, etc., is to |be con¬ 
strued with reference to the circumstances anld situa¬ 
tion in life of the testator, and only a reasonable por¬ 
tion of his estate should be expended thereunder. 

In Emails v. Hickman, supra, the testator left his 
entire estate to his executors for his funeral ekpenses 
and the erection of a monument. The estate amounted 
to $1200 and the court held that it was the intention of 
the deceased to devote an amount which was reason¬ 
able, in view of his position in life and the extent of 
his property, and affirmed the decree fixing the sum 
of $150 as the limit to be expended for the monu¬ 
ment. The court said: 

i 

“The amount which an executor may bxpend 
for the purposes expressed in this will, djepends 
upon the question, what would be a reasonable 
allowance in his administration account unjler the 
circumstances. 'What is reasonable in a particu¬ 
lar case, will depend on the age, standing] prop¬ 
erty and habits of life of the deceased and many 
other circumstances difficult to enumerate. * * * 

The testator left an estate of about $1200 and 
the question is, whether he intended to have it all 
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expended in funeral expenses and in erecting a 
monument to his memory. We do not think he 
did. We do not think the testator aspired to 
such a funeral or such a monument. He was a 
man in the plain walks of life and wanted to pro¬ 
vide for a decent burial and a suitable monument 
in a favorite churchyard. This is the construc¬ 
tion which this will ought to receive in the light 
of all surrounding circumstances, and drives the 
true intent of the testator. 

This does not make a new will, as the appellant 
has it, but determines the meaning and intention 
of the will made bv the testator. It is in favor 
of this construction that it makes a wise disposi¬ 
tion of the property and does not convict the 
testator of the absolute folly of a ridiculous ex¬ 
penditure for his funeral and monument.” 


In Re Young, supra, the testatrix left an estate of 
about $1500 and after several specific bequests pro¬ 
vided “That said balance shall be used to defray 
funeral expenses and the erection of a monument over 
my grave.” In an action brought by the executor for 

a construction of the will the court held that onlv a 

•> 

reasonable amount should be expended for this pur¬ 
pose and not the entire residue of the estate, having 
in view the testatrix' station in life and size of the 
estate. The court said: 


“No arbitrary rule can be laid down establish¬ 
ing what is a reasonable expenditure for a monu¬ 
ment. Each case depends for its determination 
upon its own peculiar conditions. Matter of Er- 
lachcr . 3 Redf. 8; Matter of Howard, 23 N. Y. S. 
836. A few of the large number of cases on this 
subject showing the attitude of the courts may be 
referred to with profit. In matter of Mount , 3 
Redf. 9, the amount of the estate was $983.30 and 
a charge of $78 for a gravestone was cut down to 
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$50. In Miller v. Morton, 89 Hun. 574, it was held 
that $1400 for a monument was too expensive for 
an estate of $3540. In Matter of Beach, 22 N. Y. 
S. 1079, the court said that an estate otj $8000 
justified an expenditure of $400 for a monument. 
In matter of Mount , 3 Redf. 9, it was held) that a 
charge of $700 for a burial lot and monument is 
excessive, where the estate amounted tio less 
than $2800. In Owens v. Bloomer, 14 Hujn. 29G, 
the court considered an expenditure of $500 for 
a monument extravagant, the estate not Exceed¬ 
ing $8000. In Burnett v. Noble, 5 Redf. (>9, the 
personal estate being less than $2000, an allow¬ 
ance of $700 was refused and reduced to $250. 

The provision now under consideration does 
not in my opinion, in terms require that |all of 
the balance shall be expended for funeral expenses 
and the erection of a monument, and I believe that 
the intent of the testatrix was that so much of the 
balance as would be reasonable, having in mind 
her station in life and the amount of her ^state, 
should be used to defray expenses and to pay for 
a monument.” 

In Re Board man, 20 N. Y. S. 60, it was admitted 
that a testator might make a provision in his will for 
the erection of a monument, even to the extent bf all 
of his property. Yet, it was held that a fair inter¬ 
pretation of the provision of a will, directing that the 
residue of the testator’s estate 44 be expended iji the 
building and erecting of a monument at the hehd of 
my grave, together with suitable fence and fixtures,” 
was that it amounted to a direction that a reasofiable 
portion of the residue of the estate be expended for 
such purpose where it appeared that the testator was 
a farmer who, “by dint of the frugality and self denial 
which the life of a small farmer implies, had acquired 
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a small estate.” The direction that a 44 suitable fence 
and fixtures be erected was held to mean suitable with 
reference to: the character of the monument. 

The court further stated: 

44 A man of his stamp would hardly desire that 
the entire savings of his provident life should be 
devoted to the erection of a tombstone in a 
country graveyard, soon to be covered over with 
the weeds and vines which are the usual adorn¬ 
ments of such a place. 

* * * While a literal interpretation of the 

language employed would seem to imply testator 
intended to have all his residuary estate used in 
the erection of this monument and the adornment 
of his burial lot, yet, in arriving at his real intent, 
we must look at all the circumstances surrounding 
his life, and they would not uphold so extravagant 
an outlaw” 

To the same effect are the following cases: 

In re Backes, 30 N. Y. S. 189; 

In re Seitz, 170 N. Y. S. 635; 

In re Welch, 172 N. Y. S. 349; 

In re Turk, 221 N. Y. S. 225. 

In the Seitz case, supra, the court said: 

4 4 Even though the proviso, saving the former 
authority of the courts, in this lately reopened 
field, is not so worded as to expressly make rea¬ 
sonableness in amount a condition precedent to 
legality of these new burial trusts, still reason¬ 
ableness in amount is mentioned prominently 
enough in these acts to indicate the policy of the 
state and the spirit of this trust legislation to have 
been that this renewed privilege should not be so 
misused! as to emphasize again in this our day 
and age, the unsocial features of a perpetuity 
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which lead to its legal destruction in tliej past.” 
Such will was also held to be of that cjlass of 
wills wherein, on account of surrounding jcircum- 
stances and the extravagant folly which} would 
necessarily, result from a literal execution there- 
of, doubt arises as to whether a literal interpre¬ 
tation of its provision expresses the true inten¬ 
tion of the maker, making it necessary for con¬ 
struction to be had for the purpose of determin¬ 
ing the true intent thereof. In this regard the 
court explained as follows: “Grammatically and 
literally, the mere words on the face of tljis will, 
are clear in this general indefinite direction that 
‘all’ should go for ‘care’ forever. Wheii, how¬ 
ever, we apply the will to the things to which it 
related as of its date, and consider the mind be¬ 
hind the words, the lowly station in life j of the 
testatrix, her not unfriendly attitude towards the 
relatives, the property she then had, her lack of 
income, conditions at the cemetery as of tlje date 
of the will, and what estate she meant to have 
applied thereto under the broad word ‘care,’ it 
is equally clear that to carry out, literaljy, the 
provisions of the will, would * * * result in 

‘absolute folly;’ and this reflects doubt ^>n the 
existence of a clear, definite intention in hei^ mind, 
corresponding to any such interpretation of the 
words of the will.” 


It has been held that extravagant provisions for 
monuments are against public policy. 

I 

| 

Close’s Estate, 260 Pa. 269, 103 A. 822; 
Lismore United Free Church v. M’Caig, 52 
Scot. L. R. 347. 


In the last cited case, the opinion of Lord Saljvesen 
states the following: 


I 
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44 For myself I am prepared to hold that the be¬ 
quest is contrary to public policy on more than one 
.ground, fn the first place, I think so because it in¬ 
volves a sheer waste of money, and not the less so that 


the expenditure would give employment to a number 
of sculptors and workmen, for it must be assumed 
that their labor could be usefully employed in other 
ways. 1 think, further, that it would be a dangerous 
thing to support a bequest of this kind, which can 
onlv gratifv the vanitv of testators who have no claim 
to be immortalized, but who possess the means by 
which they can provide for more substantial monu¬ 
ments to themselves than many that are erected to 
famous persons by public subscription.” 

In the case of Turk's "Will, supra, where the residue 


of the estate was devised for the perpetual care of a 


grave, the court said: 


‘‘From reading the cases, I gather the rule to 
be that, where the literal execution of unambigu¬ 
ous provisions of a will must result in what can 
be fairlv called extravagance or follv, resort mav 
be had to extrinsic evidence of circumstances con¬ 
temporaneous with the execution of the will for 
the purpose of discovering whether or not the 
testator 1 actually intended to perpetrate such 
strange and unusual thing.'’ 


Appellant admits at page 19 of its brief the disposi¬ 
tion of some courts to seize upon some ambiguity in 
the will in order to construe the will against extrava¬ 
gance and wasteful expenditures, and while admitting 
the soundness of these decisions, appellant reasserts 
its position that all such cases are distinguishable from 
the case at bar upon the ground that in the cited cases 
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ambiguous provisions wore found to exist whereas in 
the case at bar the will is clear and unequivocal. A 
careful examination of the cited cases as compared 
with the case at bar, on the contrary, will disclose that 
in none of the cited cases was the uncertainty! and in- 
definiteness of the provisions as pronounced as in the 
case at bar. As hereinabove discussed, and ajs found 
by the court, the testatrix led a frugal and sinkple life 
devoid of ostentation or display of her wealth. To 
argue as appellant does that the fruit of such a mode 
of life is the reward of being able upon death to engage 
in gaudy display with the pleasure and the tolly of 
extravagant waste is a non sequitur and hardly reason¬ 
able or inferable from all the facts concerning the life 
of the testatrix. At the time she executed her jwill she 
was possessed of approximately thirty or forty thou¬ 
sand dollars. !She had no near relatives for vjliom to 
establish a shrine. Her clear intention was to use the 
bulk of her estate for the erection of a monument in 
Arlington Cemetery, the execution of which cannot 
occur. To state that under the language of tjhe will 
her intention was to erect such a monument in any 
other cemetery is to construe the will in derogation of 
the testatrix 1 expressed language. A sufficient am¬ 
biguity appears in merely determining to what extent 
testatrix intended the erection of a monument fn Con¬ 
gressional Cemetery prior to the removal of the bodies 
and the monument or monuments to Arlington when 
the latter cemetery was opened, and the fundi which 
necessarily must have been reserved for that purpose. 
It is respectfully submitted that, under the doctrine 
now well established by the decided cases, the proper 
construction of the language of the residuary clause 
of the will and the intention of the testatrix as| found 
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by the court, a reasonable amount was properly deter¬ 
mined for theipurchase ol‘ a site, vault or monument in 
some cemetery to he selected by the executor and that 
» the court properly declared an intestacy as to the 
balance of the residuary estate. 


III. As to the Amount for a Site, Vault and Monu¬ 
ment 


The court found that the testatrix did not intend to 
expend $100,000 or thereabouts for the expenses of 
her funeral, the purchase of a burial lot and the erec¬ 
tion of a monument. In so finding’ the court properly 
considered that even though the intention of the testa¬ 
trix might have been to expend such an exorbitant sum 
for this purpose at Arlington Cemetery, since this 
could not be carried out, the entire residue was void and 
the testatrix died intestate as to so much of her resi¬ 
due as would remain after she was “decently buried" 
as provided for in clause FIRST of the Will, with a 
“suitable monument" as provided for in clause 
FOURTH , with reference “to the amount of her 


estate, the station in life of the testatrix and her par¬ 
ents, and of her lack of near relatives.” (R. 9, 47). 

Without apy objection by the appellant, the cause 
was referred to the auditor of the court and after 
ascertaining the value of the estate which was found 
at the time of the report in October, 1933, to be $138,- 
408.30, and after ascertaining the heirs-at-law and next 
of kin entitled to share in the estate, the auditor, after 
the taking of testimony and under the opinion of the 
court, recommended the expenditure of $7500 as a 
suitable amount to be expended upon a site upon 
which to erect a vault and monument for the testatrix 
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i 

and her parents and $10,000 for a suitable vAult and, 
monument (R. 5). A stenographic transcripj of the 
testimony taken before the auditor was submitted to 
the court, pursuant to the provisions of Equijty Rule 
05 of the Supreme Court of the District of Columbia 
and after consideration thereof the court approved 
the amounts recommended bv the auditor for the site, 
vault and monument (R. 63). The court however did 
not accept the recommendation of the auditojr as to 
requiring burial in Congressional Cemetery but left 
the selection of the place to the discretion of tlid execu- 

I 

tor. (R. 63). The only ground upon which appellant 
predicates its objection to paragraph Ten (b)| of the 
auditor's report and its substantive acceptance by the 
court is that, under appellant's contention as to the 
construction of the will, the whole of the residuary 
estate should be expended for the purpose of a site, 
vault and monument in some cemeterv other titan Ar- 
lington. The intestacv which naturally follows from 
the void provision in the will for burial in Aldington 
necessarily required the court to ascertain an qmount 
suitable and proper for an interment of the testatrix 
and her parents and for a suitable vault andjmonu- 
ment. The propriety of the procedure whereby the 
amount stipulated for this purpose in the decrjee has 
never been objected to by the appellant. The appel¬ 
lant’s reliance therefore is upon some principle, analo¬ 
gous to the cy pres doctrine, to use the whole of the 
residuary estate at some place other than Arlington, 
which according to the authorities as hereinabovb cited 
is legallv unsound. 

Viewing the will, therefore, in the light of t^ie in¬ 
validity of the residuary clause, it is clearly apparent 
that, having intended the vault and monument and 
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final burial to be at Arlington, and that performance 
being impossible and in violation of the rule against 
perpetuities, an intestacy as to the residuary estate 
necessarily results, as properly provided for in the 
decree. 

Wills v. Maddox, 45 App. D. C. 128 
Iglehart v. Iglehart, supra 
Brown v. Esterhazv, 25 W. L. R. 478 
48 C. J. 944 

Title 25, Sections 112, 282, D. C. Code 

Further, and apart from the finding of intestacy under 
the authorities cited, the testamentary provisions for 
the monument is not in law a mandatorv direction to 
use the whole of the residue, but only a reasonable 
amount consistent with the size of the estate and the 
station in life of the decedent. 

In Sinnott v. Kenaday, 14 App. D. C. 1, where the 
propriety of the amount of expenditures for a monu¬ 
ment was involved, Mr. Chief Justice Alvev stated: 

“The case here is one where the deceased has 
left a considerable estate, but no children or de¬ 
scendants: and his estate goes to his surviving 
wife and certain collateral relations. He occupied 
in life a respectable position in society, and was 
entitled at his death to such funeral obsequies and 
respectable interment as accorded with his posi¬ 
tion and circumstances in life. He was entitled to 
be buried in the cemetery, and to have his grave 
marked and distinguished with such monument 
as is customary with persons of his position and 
estate. To inter his bodv in a eemeterv, the usual 
place of interment, it was necessary that a loi 
should have been purchased, and improved, and 
distinguished by a suitable monument, to make 
it conform to its environment, at least to a certain 


degree * * * It does not appear that the^e was 
any extravagance in the expenditure for| these 
objects, and we cannot say that there wad error 
in allowing credits for the amounts claimed in 
respect to them by the executrix.” 


CONCLUSION 


For the foregoing reasons and authorities, it; is re¬ 
spectfully submitted that the court properly construed 
the will of the testatrix in view of her expressed in 
tention; that a reasonable and substantial amohnt is 
provided for in the decree for the acquisition of a site 
and a fair and reasonable amount to be expended upon 
a suitable vault and monument and that the balapce of 
the residuary estate properly passes by intestacy to 
the heirs at-law and next-of-kin of the testatrix. The 
decree of the court below should therefore be affirmed. 


Respectfully submitted, 

Alvin L. Newmyer ; 

Simon Lyon 

David G. Bress I 

Attorneys for Appellees 
Nancy Spencer Hope, et al. 

Lyon & Lyon 
Of Counsel 
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Able counsel for the American Security and Trust 

%/ 

Company will file a brief in this cause on the const ruc¬ 
tion of the will of Mary Ann Spencer. My brief j will 
be on the question as to where the vault and monument 
should be placed. j 

l 

STATEMENT OF CASE. j 

Mary Ann Spencer died in the District of Colunibia 
on the 8th day of June, 1919, unmarried, and leftl no 

7.7 7 | 

heirs at law or next of kin whose names were obtain¬ 
able bv the executor. She left an estate which at this 
* 

time amounts to approximately $140,000.00. 






She left a will dated the 1st day of August, 1907, 
which has been admitted to probate and record in the 
District of Columbia and the American Security and 
Trust Company, which was appointed by the will, was 
granted letters testamentarv. 

The will, which appears on pages 8, 9, and 10 of the 
Record, is now before this Court. 

ARGUMENT. 

Intervening petitioner, the Vestry, Washington 
Parish, Christ Protestant Episcopal Church, which 
owns Congressional Cemetery, filed its petition April 
24, 1925, leave of Court being granted. (R. 12, 13, 14, 
and 15.) 

It is the contention of this petitioner that the vault 
and monument should be erected in Congressional Cem¬ 
etery, especially so, since it is admitted by all the par¬ 
ties interested in this cause that Arlington Cemeterv is 
not now, or 1 ever will be available for burial of testa¬ 
trix and her parents. 

It appears that John Spencer, the father of Mary 
Ann Spencer, died in 1854 and was buried in Congres¬ 
sional Cemetery and Catherine Spencer, mother of 
Mary Ann Spencer, died in 1875, and was also buried 
in Congressional Cemetery, and their remains are still 
there. (R. 5) 

Upon examination of the last will and testament of 
the late Maly Ann Spencer it will appear that a part 
of it is printed and a part of it written in ink, appar¬ 
ently the hand writing of Mary Ann Spencer. 

In the fourth paragraph of her will (R. 9) she gives 
her executor authority over her real and personal es¬ 
tate, not only of what she was then seized, but also 
after acquired property; and while it is true that she 
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did not die until some 12 years after the making of the 
will, the will speaks from the date of death, alnd it was 
her will at that time, as well as at the tiihe of the 
making. 

o 

She makes specific* bequests in the second jfmd third 
paragraphs of her will, and by the fourth paragraph 
she provides that “All the rest, residue and remainder 
of my estate shall be expended on vault and suitabe 
monumt,” evidently she intended that after the pay¬ 
ment of her debts and the two bequests of $31,000 and 
$1,000 each, that the balance of her estate should be 
used for no other purpose than that of erecting a vault 
and suitable monument to herself and her parents. It 
will be observed that she used the words: “shall be 
expended” which makes it mandatory. j 

In the fifth paragraph of the Bill of Complaint (R. 
5) the executor states that in its endeavor t(j> fulfill, 
in so far as possible, the wish of the said Ma|ry Ann 
Spencer, namely the portion thereof that she bej buried 
with her parents, plaintiff arranged for her burial, first 
in the vault of the said Washington Congressional Cem¬ 
etery, on June 9, 1919, and later, in May, 1920, for her 
removal therefrom to Site 213, Range 1G2 ijn said 
Washington Congressional Cemetery, in view of the 
fact that the sites where her father and mother are 

i 

buried, as aforesaid, were insufficient to provide for a 
further burial nearer thereto than as aforesaid. ' 

The only two cemeteries mentioned by decedent in 
her will are Congressional and Arlington. She spe¬ 
cifically says in the fourth paragraph of her will (R. 
9): " I 

“I desire to be buried with my parents.” 1 











4 


The remains of botli parents are in Congressional 

Cemeterv. She had no other cemetery in mind, and as 
• * ' 

it is not possible to transfer her remains and those of 
her parents it was no doubt her desire to be buried in 
the cemetery with them and to use the residue of her 
estate for the building of a vault and monument to 
their memory. 

So far as the record shows, she had no knowledge of 
any relatives whatsoever. The will does not mention 
any, she gave $3,000 to Mary A. Deffenbaugh and 
$1,000 to Mrs. Margaret L. Wallace of New York. If 
she had desired that anv of her estate should go to her 

relatives it is only reasonable to sav that she would 

• • 

have mentioned it in her will, as she remembered two 
who were not related. 

The third paragraph of the fourth item of her will 
provides: 

“As soon as Arlington Cemetery is open for the 
burial of the Public l desire to have the remains 
of my parents, John and Catherine Spencer, re¬ 
moved from Congressional Cemetery to Arlington 
Cemetery for final burial." 

It would appear that at the time she executed her 
will she knew that neither she nor her parents had the 
right to be buried at Arlington Cemeterv until it should 
be opened to the public, but as it is admitted by all the 
parties in interest that Arlington Cemetery is not now 
nor will it ever be open to the public, the remains of 
Mary Ann Spencer and her parents can not be moved 
from Congressional Cemeterv to Arlington, and she 
does not provide for any other removal, therefore their 
bodies must remain in Congressional Cemetery. 

The removal from Congressional Cemetery is con¬ 
ditioned only upon going to Arlington, but there is no 
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condition, either express or implied, about! her desire 
to be buried with her parents, as in the ^ame para¬ 
graph of her will, she says: | 

I 

“I desire to be buried with my parents.” 

It is not contended bv anyone that the! intent of 
testatrix, as expressed in her will, to wit, tjiat all the 
residue of her estate, after the payment of'debts and 
specific legacies, be used for the purpose oil* building 
a vault and monument to herself and her parents, is in 
conflict with any rule of law or public policy and it is 
therefore the dutv of the court to be diligent!that such 
wishes so expressed, be obeyed. 

I 

Washington Loan dial Trust Co. vs. Convention 


of P. E. Church , 54 App. I). C., 14; 
R. 758. 


51, W. L. 


“It is the duty of the court, where it lean with 

consistency, in accord with the general 'rule that 

no presumption of an intent to die intestate as to 

any part of his property is allowable wlnjm words 

of the testator’s will mav fairlv carry the whole.” 

» » • 

Galloway v. Galloway , 32 App. 1). C. 7(1; 36, W. 

L. R. 734. 

“The instrument speaks when the voic|e of the 
testator is stilled by death. * * * Ini the ab¬ 

sence of fraud or undue influence, it will be as- 
sumed that the disposition actually made by the 
testator represented his intentions. With the mo¬ 
tives underlying a particular bequest the court has 
nothing to do. Its function, and sole function, is 
to give effect to the expressed intent of thb testa- 
tor.” | 

I 

Adams v. Cowen, 177 U. S., 471; I Younq 

Women’s Christian Home v. French, 18f U. S., 

401,417. 


i 
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It is respectfully submitted that the entire residue 
of the estate of Mary Ann Spencer should be used for 
the purchase of a lot and the building of a vault and 
monument in Congressional Cemetery. 

Edwin C. Dutton, 

Attorney for 

Vestry, Washington Parish, 
Ch rist Profestant Episcopal 
Church {Congressional Cem¬ 
etery), 









